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1  January,  1957 

To  His  Exeellency 

Luther  H.  Hodges,  Governor 

Raleigh,  North  Carolina 

Dear  Sir:  '       -  !  , 

In  compliance  with  Article  III  Section  7  of  the  Constitution,  I  herewith 
submit  the  report  of  the  Department  of  Justice  for  the  biennium  1954-1956. 

Respectfully  yours, 

George  B.  Patton, 
Attorney  General 
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&XX1    iU   HOi'-;  ?'-  i  i'       ... 

This  report  is  dedicated  to  the  memory  of  the 
late  Harry  McMullan  who  served  the  State  as 
Attorney  General  for  seventeen  years  (1938- 
1955),  a  period  longer  than  any  former  encum- 
bent of  the  office. 
yt8i.-:.j:.  Although  in  failing  health  for  some  time  prior 
■'■  to  his  death,  Mr.  McMullan,  impelled  by  his  high 

sense  of  duty  and  devotion  to  the  office  he  held, 
insisted,  against  the  advice  of  his  friends  and 
associates,  upon  shouldering  and  carrying  the 
many  burdens  and  responsibilities  which  con- 
■■  -'  fronted  the  office  during  this  critical  period.  This 
■''J  unselfish  and  courageous  service  was  unquestion- 
ably a  major  contributing  factor  to  his  untimely 
death. 

In  the  passing  of  Harry  McMullan,  the  State 
suffered  the  loss  of  an  official  who  was  dedicated 
to  a  life  of  unselfish  service  to  the  State  he  loved 
so  well.  He  was  a  man  learned  in  the  law  and  was 
ever  zealous  of  its  efficient  administration.  He 
was  loved  and  respected  by  each  individual  mem- 
ber of  his  staff;  and  his  friendliness,  high  char- 
acter, fearless  devotion  to  duty,  and  the  efficient 
manner  in  which  he  carried  out  the  duties  of  his 
:•='•;  I.  high  office  endeared  him  to  all  the  people  of 
■■'  '■■         North  Carolina. 


■;   '  ■■■'>.t\  ........    ■ ,        .    .    ,    / ,        '/■- 

;  '■'■'i    ,...;.,.         . .      .        ...         .  .  :'.. 


Harry  McMullan 


EXHIBIT     I 

Civil  Actions  Pending  in  the  Courts  of  North  Carolina 
During  the  Biennium  1954-1956: 

Pending  in  the  Superior  Courts  of  North  Carolina 

Asphalt  and  Petroleum  Co.  v.  G.  Allen  Ives  and  State  Board 
of  Education. 

C.  H.  Case  and  Letha  Fordrie  Rice  v.  State  Board  of  Education. 

Harry  T.  Davis  v.  Hazel  Hunter  Ramsey  (State  Board  of  Edu- 
cation) . 

James  T.  Dixon  and  Wife  v.  Wildlife  Resources  Comm'n  and 
Dept.  Conservation  and  Development. 

G.  W.  Huntley  v.  Brady  Willis   (State  Board  of  Education). 

Roland  D.  Owens  v.  Theodore  S.  Meekins. 

Frank  Roller  v.  Dan  G.  Allen,  et  al. 

Salter  v.  State  Board  of  Education  and  Highway  &  Public 
Works  Comm'n. 

Jas.  W.  Scarborough,  et  al.  v.  James  I.  Gray  and  Wife. 

Shingleton  v.  Wildlife  Resources  Comm'n  and  Manning. 

In  re :  W.  L.  Smallwood — Wildlife  Resources  Comm'n. 

State  ex  rel  State  Banking  Comm'n  v.  Proposed  Stanly  Indus- 
trial Bank. 

State  ex  rel  State  Board  of  Education  v.  LeRoy  D.  Batts  (Yow). 

University  of  North  Carolina,  State  College  and  State  of  N.  C. 
V.  Mrs.  Arlesia  McDuffie. 

Jas.  R.  Walker,  Jr.  v.  C.  D.  Moss,  et  al. 

Geo.  R.  Wallace  and  Grace  W.  Taylor,  Trustees,  v.  Evans — 
State  Board  of  Education. 

West  Virginia  Pulp  and  Paper  Co.  v.  Basnight,  et  al. 

West  Virginia  Pulp  and  Paper  Co,  v.  M.  S.  Harrell,  et  al. 

West  Virginia  Pulp  and  Paper  Co.  v.  Richmond  Cedar  Works, 
et  al. 

H.  L.  Whitt  V.  Chas.  F.  Gold,  Insurance  Commissioner. 

A.  &  T.  College  v,  F.  R.  Holliday  and  Maryland  Casualty  Co. 

Lester  Dunlap  v.  State  ABC  Board. 

Martin  Oaksmith  v.  Rowland  McClamrock. 

Webster  v.  Gibbs. 

Wayne  County  and  City  of  Goldsboro  v.  Goldsboro  Gas  Com- 
pany,  Shaw,   et  al. 

Lake  Forest,  Inc.  v.  Eugene  G.  Shaw,  Commissioner  of  Revenue. 

Luther  Meares  v.  Eugene  G.  Shaw,  Commissioner  of  Revenue. 

Luther  Meares  v.  Eugene  G.  Shaw,  Commissioner  of  Revenue. 

Luther  Meares  v.  Eugene  G.  Shaw,  Commissioner  of  Revenue. 

Swift  &  Company  v.  R.  A.  Chestnut,  Shaw  et  al. 

J.  Exum  &  Company  v.  Eugene  G.  Shaw,  Commissioner  of 
Revenue. 

Equipment  Finance  Company  v.  Edward  Scheldt,  Commissioner 
of  Motor  Vehicles. 
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Burroughs  Adding  Machine  Company  v.  Edwin  Gill,  Commis- 
sioner of  Revenue. 

Department  of  Revenue  v.  S.  W.  Ellis. 

Bristol  Mack  Distributors  v.  Department  of  Motor  Vehicles. 

ET&WNC  V.  Eugene  G.  Shavv^,  Commissioner  of  Revenue. 

George  Reliman  Company  v.  Edward  Scheldt,  Commissioner  of 
Motor  Vehicles. 

L.  D.  Futch  v.  Edward  Scheldt,  Commissioner  of  Motor  Vehi- 
cles. 

Clemmie  Dodson  v.  Edward  Scheldt,  Commissioner  of  Motor 
Vehicles. 

Charlie  Murry  Herron  v.  Edward  Scheldt,  Commissioner  of 
Motor  Vehicles. 

Grant  Ford  v.  Edward  Scheldt,  Commissioner  of  Motor  Vehi- 
cles. 

Billie  Owen  Mangum  v.  Edward  Scheldt,  Commissioner  of  Mo- 
tor Vehicles. 

Buford  Leon  Thomas  v.  Edward  Scheldt,  Commissioner  of  Mo- 
tor Vehicles. 

Sadie  Bowes  Jeffries  &  Frank  Jeffries  v.  Edward  Scheldt,  Com- 
missioner of  Motor  Vehicles. 

Harry  Kahn  v.  Edward  Scheldt,  Commissioner  of  Motor  Vehi- 
cles. 

Gordon  Lee  Grumpier  v.  Edward  Scheldt,  Commissioner  of  Mo- 
tor Vehicles. 

David  B.  Thrift  v.  Edward  Scheldt,  Commissioner  of  Motor 
Vehicles. 

Buddy  Jones  v.  Edward  Scheldt,  Commissioner  of  Motor  Vehi- 
cles. 

Harry  Bost  v.  Edward  Scheldt,  Commassioner  of  Motor  Vehi- 
cles. 

Edwin  Beamer  v.  Edward  Scheldt,  Commissioner  of  Motor 
Vehicles. 

Charles  A.  Y/oosiey  v.  Edward  Scheldt,  Commissioner  of  Motor 
Vehicles. 

Board  of  Education  v.  Eugene  G.  Shaw,  Commissioner  of  Reve- 
nue. 

Pure  Oil  Company  of  the  Carolinas  v.  Maxv/ell. 

Cherokee  County  and  Town  of  Andrev/s  v.  Oran  C.  Luther  et  al 
and  Eugene  G.  Shaw. 

New  Hanover  County  v.  W.  T.  Maree,  Eugene  G.  Shaw. 

City  of  Wilmington  and  New  Hanover  County  v.  John  Martin 
and  Eugene  G.  Shaw. 

A.  Ray  Trexler  v.  Eugene  G.  Shaw,  Commissioner  et  al. 

Mrs.  Frances  Davis  Chance  v.  State  of  North  Carolina  ex  rel 
Commissioner  of  Revenue  et  al. 

June  Hayes  v.  Eugene  G.  Shaw,  Commissioner  of  Revenue. 

Commissioner  of  Revenue  v.  H.  H.  Stewart. 

Eugene  G.  Shaw  v.  F.  D.  Smith. 
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State  of  N.   C.  ex  rel  N.   C.  Utilities   Commission  v.   Turner 

Transfer,  Inc. 
State  of  N.  C.  ex  rel  Utilities  Commission  v.  Youngblood  Truck 

Lines,  Inc.,  et  al. 
State  of  N.  C.  ex  rel  Utilities  Commission  v.   City  of  Kings 

Mountain,  N.  C. 
State  of  N.  C.  ex  rel  Utilities  Commission  v.  City  of  Shelby, 

N.  C. 
State  of  N.  C.  ex  rel  Utilities  Commission  v.  J.  K.  Pinnell,  John 

Dawson  and  Louis  Dawson. 
State  of  N.  C.  ex  rel  Utilities  Commission  v.  Ben  F.  Aycock, 

d/b/a  Royal  Oaks  Water  System. 
State  of  N.  C.  ex  rel  Utilities  Commission  v.  Peoples  Bank  and 

Trust  Company,  Trustee. 
State  of  N.  C.  ex  rel  Utilities  Commission  v.  Durham  Telephone 

Company. 
State   of   N.    C.   ex   rel   Utilities    Commission   v.   Asphalt   and 

Petroleum  Company. 

Pending  in  North  Carolina  Supreme  Court 
State  of  North  Carolina  ex  rel.  Comm'r  of  Revenue  v.  D.  E. 

Graham,  Jr. 
R.  L.  Brown,  et  al..  Trustees,  v.  Eliza  Jane  Doby,  et  al. 
Albert  Joyner,  et  al.  v.  McDowell  County  Board  of  Education. 
NAACP  V.  Thad  Eure,  Secretary  of  State. 
W.  L.  Bennett,  et  al.  v.  Attorney  General. 

Pending  Before  U.  S.  Court  of  Appeals 

United  States  v.  T.  H.  Williams,   Shaw,  Comm'r  of  Revenue, 
et  al. 

Pending  in  the  United  States  District  Court 

Joseph   Butts,   et   al.   v.    Board   of   Education   of   Perquimans 

County. 
John  Froneberger  v.  State  Supt.  Public  Instruction.  '   -  .. 

Alice  Hanibal,  et  al.  v.  H.  P.  Taylor,  et  al.  i. 

Wm.  H.  Johnson,  et  al.  v.  State  Board  of  Education. 
Leonard  Keele,  et  al.  v.  H.  P.  Taylor,  et  al. 
Preston  Weaver,  et  al.  v.  H.  P.  Taylor,  et  al. 

Cases  Pending  Before  the  '-,  ■ 

North  Carolina  Industrial  Commission — 63 

Number  of  Cases  Disposed  of  During  the  Biennium  1954-1956 

In  the  Superior  Courts  of  North  Carolina 68 

In  the  Supreme  Court  of  North  Carolina 17 

In  the  Supreme  Court  of  the  United  States 3 

In  the  District  Courts  of  the  United  States 7 

Before  the  North  Carolina  Industrial  Commission   443 
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E  X  H  I  B  I  T     I  I 

Criminal  Cases  Disposed  of  in  the  North  Carolina  Supreme 
Court  During  the  Biennium  1954-1956: 

Abandonment-Nonsupport    9 

Abortion-Procuring    1 

Assault  and  Battery 4 

Assault  on  Female 5 

Assault  with  Deadly  Weapon 6 

Assault  with  Intent  to  Kill 1 

Assault  with  Intent  to  Rape 4 

Bigamous  Cohabitation  2 

Breaking-Entering-Larceny-Receiving   13 

Carnal  Knowledge    1 

Conspiracy 2 

Crime  Against  Nature 1 

Elopement    1 

Fornication  and  Adultery 1 

Gambling   1 

Housebreaking    1 

Houseburning — Attempt   2 

Illegal  Fortune  Telling   1 

Impersonating  Officer 1 

Incest 1 

Injury  to  Real  Property 1 

Manslaughter    15 

Murder  First  Degree 3 

Murder  Second  Degree   9 

Prostitution — Aiding   4 

Resisting  Officer 6 

Robbery    5 

Subornation  of  Perjury 2 

Violating  Health  Laws   1 

Violating  Liquor  Laws   25 

Violating  Motor  Vehicle  Laws 25 

Violating  Municipal  Ordinance    2 

Violating  Narcotics  Act 1 

Violating  Zoning  Ordinance 1 

Worthless  Check 1 

Total  159 
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Number  of  cases  dismissed  on  motion  during  the  Bien- 
nium  1954-1956    13 

Number  of  Petitions  for  Writ  of  Certiorari  denied  during 
the  Biennium  1954-1956   21 

Number  of  Petitions  for  Writ  of  Certiorari  allowed  dur- 
ing the  Biennium  1954-1956    9 

Number  of  Petitions  for  Writ  of  Error  Coram  Nobis  de- 
nied during  the  Biennium  1954-1956 2 

Number  of  Petitions  for  Writ  of  Habeas  Corpus  denied 
during  the  Biennium  1954-1956 1 

Fees  Transmitted  by  the  Attorney  General  to  the 
State  Treasurer  During  the  Biennium  1954-1956  $660.00 
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SUMMARY     OF     ACTIVITIES 

■;'■■■  Staff  Personnel 

Since  the  publication  of  the  Biennial  Report  of  1952-1954,  the  State  sus- 
tained the  loss,  by  death,  of  Attorney  General  Harry  McMullan,  who  died 
on  the  23rd  of  June,  1955.  The  present  Attorney  General,  by  appointment 
of  Governor  Hodges,  succeeded  him. 

Assistant  Attorneys  General  T.  W.  Bruton,  Claude  L.  Love,  Harry  W. 
McGalliard,  and  John  Hill  Paylor  served  throughout  the  biennium. 

Assistant  Attorney  General  Ralph  Moody  resigned  to  accept  an  appoint- 
ment by  Governor  Hodges  as  a  member  of  the  Utilities  Commission,  and 
Assistant  Attorney  General  McGalliard  was  relieved  from  duties  with  the 
Department  of  Revenue  and  assigned  to  the  Office  of  the  Attorney  General 
in  the  Justice  Building. 

Dr.  I.  Beverly  Lake  resigned  as  Assistant  Attorney  General  to  enter  the 
private  practice  of  law,  and  Peyton  B.  Abbott,  former  Assistant  Attorney 
General,  was  returned  by  appointment  of  Attorney  General  Rodman  to 
succeed  him. 

Samuel  Behrends,  Jr.,  and  Robert  E.  Giles  were  appointed  Assistant 
Attorneys  General  to  fill  vacancies  caused  by  legislative  enactment  and 
resignations. 

Charles  G.  Powell,  Jr.,  Revisor  of  Statutes,  resigned  to  enter  the  private 
practice  of  law,  and,  upon  the  resignation  of  Staff  Attorney  Gerald  F. 
White,  his  successor,  Bert  M.  Montague  was  appointed  Revisor  of  Statutes. 

The  vacancy  caused  by  the  resignation  of  Max  0.  Cogburn,  as  Director 
of  the  Division  of  Legislative  Drafting  and  Codification  of  Statutes,  has 
not  at  the  present  time  been  filled. 

Worth  H.  Hester,  Staff  Attorney  assigned  to  duties  with  the  Welfare 
Department,  resigned  to  enter  the  private  practice  of  law,  and  A.  L.  Bul- 
winkle  was  appointed  to  succeed  him. 

William  P.  Mayo,  Staff  Attorney,  resigned  to  enter  the  private  practice 
of  law,  and  Harvey  W.  Marcus  and  F.  Kent  Burns  were  appointed  as  Staff 
Attorneys  to  fill  vacancies  in  these  positions. 

Miss  Lillian  Turner,  faithful  and  veteran  Budget  Officer  and  Secretary  in 
the  office,  resigned  for  retirement  from  State  service  as  of  the  first  of 
August,  1956. 

The  secretarial  staff  who  served  during  the  biennium  is  as  follows:  Mrs. 
Lorraine  H.  AUers,  Miss  Elizabeth  N.  Flournoy,  Mrs.  T.  P.  Norwood, 
Mrs.  W.  K.  Leach,  Mrs.  Eunice  Murphy,  Miss  Alice  Collins,  and  Mrs.  Mjrr- 
tle  K.  Pope.  Vacancies  caused  by  resignations  were  filled  by  the  appoint- 
ment of  Mrs.  Katharine  L.  Dowd,  Mrs.  Lois  R.  Haswell,  Mrs.  Elizabeth  M. 
Turner,  Mrs.  Letty  P.  Lile,  and  Mrs.  Ethel  Burt  Kelly. 


Summary  of  the  Constitutional  and  Statutory  Duties 
OF  the  Attorney  General 

In  the  interest  of  economy,  reference  is  made  to  former  reports  of  this 
office  for  a  summary  of  the  constitutional  and  statutory  duties  of  the 
Attorney  General. 
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Bankruptcies  and  Receiverships 

During  the  biennium  members  of  the  staff  made  numerous  appearances 
in  cases  of  bankruptcy  and  receivership.  These  appearances  w^ere  made 
primarily  to  assert  claims  for  taxes  owing  to  the  Department  of  Revenue 
and  the  Department  of  Motor  Vehicles.  A  large  increase  in  the  number  of 
these  cases  was  apparent  during  the  biennium.        ;.    ,  •.  ;•        jr;;  ?  ,    t    ,,; 


Financial  Responsibility  Act 

Under  the  Motor  Vehicle  Safety  and  Financial  Responsibility  Act  of 
1953,  which  became  effective  as  of  January  1,  1954,  the  Commissioner  of 
Motor  Vehicles  is  required  to  suspend  the  driver's  license  of  an  individual 
who  is  involved  in  an  accident  resulting  in  personal  or  property  damage 
who  neither  has  liability  insurance  coverage,  nor  posts  security  to  compen- 
sate for  the  estimated  damages  caused  by  the  accident.  In  suspending  a 
driver's  license,  the  Commissioner  does  not  make  an  evaluation  as  to  negli- 
gence or  as  to  whether  the  licensee  did  or  did  not  cause  the  accident.  The 
suspension  is  based  solely  on  the  fact  that  the  licensee  did  not  furnish  proof 
of  "financial  responsibility."  Also,  under  the  1953  Act,  any  individual 
whose  driver's  license  is  so  suspended  can  immediately  file  a  petition  in  the 
superior  court  for  a  hearing  on  the  issue  of  "probable  negligence"  in  caus- 
ing the  accident,  and  the  filing  of  such  a  petition  automatically  stays  the 
suspension  of  the  driver's  license. 

From  January  1,  1954  through  March  1956,  more  than  twenty-one  hun- 
dred (2,100)  such  petitions  were  filed  in  superior  courts  throughout  North 
Carolina;  and  as  of  March  1956,  only  a  very  few  of  these  petitions  had 
been  heard  and  disposed  of  by  the  superior  court  judges.  Because  of  the 
large  number  of  suspensions  of  licenses  which  were  required  under  this 
law,  and  the  large  number  of  petitions  which  were  subsequently  filed,  the 
Attorney  General  could  do  no  more  than  file  an  answer  to  each  petition, 
setting  forth  the  mandatory  requirements  of  the  law,  requesting  that  the 
judge  hear  the  matter  on  the  merits  and  requesting  that  any  other  person 
involved  in  the  automobile  accident  be  permitted  to  come  in  and  offer  testi- 
mony. It  was  a  physical  impossibility  for  the  Attorney  General  or  his  repre- 
sentative to  be  present  at  the  hearing  on  more  than  a  total  of  twenty-one 
hundred  (2,100)  petitions,  with  petitions  pending  in  every  one  of  the  one 
hundred  counties.  In  addition,  neither  the  Department  of  Motor  Vehicles 
nor  the  Attorney  General's  office  had,  or  could  reasonably  obtain,  detailed 
information  on  the  issue  of  negligence  in  each  of  these  automobile  acci- 
dents. 

Early  in  March  1956,  steps  were  taken  to  speed  up  the  disposition  of  the 
many  petitions  pending  on  the  dockets.  Chief  Justice  M.  V.  Barnhill  re- 
quested the  judges  of  the  superior  courts  to  have  pending  petitions  placed 
on  the  docket  and  heard.  At  the  same  time,  the  Department  of  Motor  Vehi- 
cles, with  the  advice  of  the  Attorney  General's  office,  revised  its  procedures 
so  as  to  furnish  with  each  answer  to  a  petition  a  photostatic  copy  of  the 
accident  report  filed  by  the  investigating  police  officer  oi*  highway  patrol- 
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man.  This  puts  before  the  judg-e  hearing  the  petition  all  the  information 
which  was  available  in  the  files  of  the  Department  of  Motor  Vehicles. 

The  cooperation  of  the  superior  court  judges  has  brought  about,  as  of 
July  30th,  a  very  sizable  reduction  in  the  number  of  financial  responsibility 
petitions  still  pending  on  the  dockets  throughout  the  State,  and  it  is  ex- 
pected that  by  the  end  of  the  present  calendar  year  this  situation,  from  the 
standpoint  of  court  administration,  will  be  substantially  under  control. 
However,  the  experience  under  the  law  as  presently  written  indicates  quite 
strongly  the  need  for  some  amendment  to  take  care  of  the  problems  of 
court  administration  which  have  developed  under  the  present  provisions  of 
the  Safety-Financial  Responsibility  Act. 
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DIGEST  OF 
OPINIONS  TO  GOVERNOR 

Notaries  ;  Appointment  and  Qualification  ;  Seals 

28  March  1956 

Under  G.  S.  10-1,  the  Governor  appoints  and  commissions  a  notary  public 
for  a  specific  county. 

Under  G.  S.  10-2,  the  notary  public  qualifies  for  office  by  taking  an  oath 
before  the  clerk  of  the  superior  court  of  the  county  for  which  he  is  ap- 
pointed. 

Under  G.  S.  10-6,  a  notary  public  has  full  power  and  authority  to  per- 
form the  functions  of  his  office  in  any  and  all  counties  of  the  State,  but  his 
seal  should  bear  the  name  of  the  county  for  which  he  was  appointed. 

Indians;  Eastern  Band  of  Cherokee  Indians;  Criminal  Jurisdiction 
of  State  Courts  Over  Indians  Residing  in  North  Carolina 

8  July  1955 

The  courts  of  the  State  of  North  Carolina  have  criminal  jurisdiction  over 
crimes  committed  on  Indian  lands  and  any  Indian  reservation;  the  State 
courts  have  jurisdiction  over  civil  matters  involved  with  Indians  except 
as  to  the  particular  property  held  in  trust  for  the  Eastern  Band  of  Chero- 
kee Indians  by  the  Federal  Government. 

Criminal  Procedure 
Extradition  Proceeding;  Costs  and  Expenses 

15  July  1955 

Reimbursement  for  costs  of  extradition  of  an  alleged  felon  from  another 
state  to  this  State  should  be  denied  in  those  cases  where  no  extradition 
papers  have  been  issued  by  the  Governor  of  this   State. 

Constitutional  Law 

Constitutionality  of  Act  Making  Appropriation  for  Reimbursement  of 

Prison  Officials  for  Counsel  Fees  Incident  to  Investigation 

Growing  Out  of  Death  of  Prisoner 

6  June  1955 

An  act  of  the  Legislature  is  presumed  to  be  valid  and  is  binding  on  State 
officials  until  declared  unconstitutional  by  a  court  of  competent  jurisdiction. 
The  act  appropriating  $500  for  reimbursement  of  prison  officials  for  coun- 
sel fees  incurred  at  inquest  into  the  death  of  a  prisoner  is  probably  con- 
stitutional. 
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Counsel  Fees  ;  Duty  of  Governor  to  Approve  Fees  of  Counsel 
Employed  by  Highway  Commission 

25  March  1955 

There  is  no  duty  placed  on  the  Governor  under  G.  S.  136-9  to  approve 
statements  for  services  rendered  by  attorneys  employed  by  the  State 
Highway  and  Public  Works  Commission. 

Executive  Budget  Act;  Application  to  Expenditures  of 
.  .  State  Highvs^ay  and  Public  Works  Commission 

17  December  1954 

All  the  provisions  of  the  Executive  Budget  Act  apply  to  the  State 
Highway  and  Public  Works  Commission  to  the  same  extent  and  in  the 
same  manner  as  they  apply  to  all  other  State  agencies. 


i/'i"-:  '? 


DIGEST  OF 
OPINIONS  TO  SECRETARY  OF  STATE 

.  '   .  '   Corporations;  Corporations  as  Corporators   •' "h  ^ 

,   :  ,,    1   ;  '  .  :   19  July  1955 

The  word  "persons"  as  used  in  Chapter  55  of  the  General  Statutes,  re- 
lating to  the  formation  of  corporations,  refers  only  to  natural  persons,  and 
a  corporation  may  not  be  an  incorporator  of  another  corporation. 

Corporations;  Foreign;  Domestication;  Doing  Business; 

,,,.,,.;   ,      ,    f..  ;  Purchase  and  Sale  of  Land  ;  .    ..  ..f.Mifti 

•  ^  ^  .  ,        ,  ;,  29  March  1955 

A  corporation  which  regularly  engages  in  the  buying,  selling  and  hold- 
ing of  land,  such  activity  being  of  the  nature  for  which  the  corporation 
was  formed,  is  required  to  domesticate  in  North  Carolina. 

Corporations;  Voluntary  Dissolution;  Withdrawal 
.,.,;  OF  Voluntary  Consent 

16  February  1955 

By  unanimous  consent  of  stockholders,  a  former  unanimous  consent  to 
dissolution  may  be  withdrawn  any  time  prior  to  the  time  the  dissolution 
becomes  complete  and  final,     r  ..,/„.:  -x.. 
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DIGEST  OF 
OPINIONS.  TO  STATE  AUDITOR 

State  Funds;  Funds  Derived  from  Operation  of  Soft  Drink 
Vending  Machines  in  State  Institutions 

'■'-■'•■       '  2  September  1954 

Funds  derived  from  the  operation  of  soft  drink  machines  in  State  insti- 
tutions are  State  funds,  although  the  profits  therefrom  are  used  for  enter- 
tainment and  recreation  of  patients  therein.  ... 


DIGEST   OF 
OPINIONS  TO  STATE  TREASURER 

-;.;.!,     '..     ;.        ,  BONDS;  StATE  BONDS  OP  1861 

:.:-.<^.v•^;    ;;       ,    ,-,  ,:.-  2  September  1955 

Under  Section  4,  Chapter  98,  Session  Law^s  of  1879,  it  is  thought  that  a 
bond  of  the  State  of  North  Carolina  issued  on  October  1,  1861,  under  au- 
thority of  Chapter  137,  Public  Laws  of  1860-1861,  ratified  on  February 
16,  1861,  is  an  obligation  of  the  State  of  North  Carolina  to  the  extent  of 
25%  of  its  face  value,  but  that  the  State  is  not  obligated  for  the  pay- 
ment of  any  interest. 

Bonds;  Revenue  Bonds;  Eligibility  for 
Sinking  Fund  Investment 

'  ,y/-:'-     ':'    ■  ;   '        ■  :       -  ;■         ,       ...       '    .      ^.'        25  August  1955 

Revenue  bonds  to  be  issued  under  Chapter  1284  may  not  be  held  for 
sinking  fund  purposes  pursuant  to  G.  S.  142-34. 
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DIGEST   OF 

OPINIONS  TO  STATE  SUPERINTENDENT 

OF  PUBLIC   INSTRUCTION 

Schools;  Right  of  Married  Pupil  to  Attend 

24  May  1956 

It  is  thought  that  the  mere  fact  that  a  pupil  has  contracted  a  lawful 
marriage  will  not  deprive  such  pupil  of  the  right  to  attend  the  public 
schools.  Of  course,  if  such  married  pupil  is  obviously  pregnant  or  if  the 
conduct  of  such  pupil  is  such  as  to  make  his  further  attendance  a  menace 
to  the  school,  he  can  and  should  be  excluded. 

Article  IX,  Section  2,  Constitution;  G.  S.  115-1;  G.  S.  115-35(1);  G.  S. 
115-146;  G.  S.  115-147. 

Schools;  Cafeterias;  Right  to  Employ  and  Discharge  Personnel 

15  May  1956 

It  is  thought  that,  under  the  provisions  of  G.  S.  115-51  and  G.  S.  115-27, 
the  County  Board  of  Education,  and  not  a  principal  or  local  school  commit- 
tee, has  the  authority  to  employ  and  discharge  cafeteria  personnel. 

Schools;  Election  and  Qualifications  of  Acting  Superintendent 

■  •  23  September  1955 

It  is  thought  that  an  acting  superintendent  of  a  city  or  county  admin- 
istrative unit  must  possess  all  the  qualifications  of  a  regular  superintendent 
of  schools.  Section  2,  Article  6  and  Section  22,  Article  5,  Chapter  1372, 
Session  Laws  of  1955. 

Schools  ;  Authority  of  County  Board  of  Education  to  Appoint  Members 

of  School  Committee  Prior  to  First  Monday  in  April;  Authority 

of  School  Committees  to  Elect  Principals  and  Teachers 

7  February  1955 

It  is  thought  that  the  legislative  intent  expressed  in  G.  S.  115-354  is  that 
school  committeemen  shall  be  chosen  not  earlier  than  the  regular  meeting 
of  the  county  boards  of  education  held  in  April  so  that  such  committees 
may  be  appointed  by  the  new  board  of  education  appointed  by  the  current 
session  of  the  General  Assembly,  and  principals  and  teachers  are  to  be 
elected  by  the  new  committees  and  not  by  the  retiring  committees. 
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DIGEST   OF 

OPINIONS  TO  COMMISSIONER  OF 

AGRICULTURE 

Agriculture;  Fertilizer  Label;  "Tag";  Definition 

24  April  1956 

A  6  X  3  inch  piece  of  paper  appended  to  a  fertilizer  hag  by  means  of 
adhesive  is  a  "tag"  within  the  meaning  of  G.  S.  106.50-5,  which  prescribes 
that  ". . .  the  grade  must  appear  in  a  manner  prescribed  by  the  Commis- 
sioner on  tags  attached  to  the  container." 

Pulpwood;  Methods  op  Selling  Pulpwood 

6  April  1956 

Pulpwood  may  be  sold  by  the  cord  or  by  weight. 

Egg  Law  ;  Labeling  op  Cartons  ;  Criminal  Law  Violations 

9  February  1956 

Violation  of  the  North  Carolina  Egg  Law  with  respect  to  labeling  re- 
quirements is  a  misdemeanor  punishable  by  a  fine  of  not  more  than  $50.00 
or  imprisonment  for  not  more  than   30   days. 

Egg  Law;  Inspection  Tax;  Not  Collectible  on  Military  Reservation 

24  January  1956 

The  North  Carolina  egg  inspection  tax  should  not  be  collected  with  re- 
spect to  eggs  sold  or  distributed  to  commissaries  on  military  reservations. 


Credit  Unions;  Amendments  to  Bylaws;  Necessity  op  Filing 
WITH  Clerk  of  Court 

10  January  1956 

Under  the  provisions  of  G.  S.  54-79,  amendments  to  the  bylaws  of  a 
credit  union  do  not  become  effective  until  a  certified  copy  thereof,  together 
with  a  certificate  of  approval  by  the  State  Superintendent  of  Credit  Un- 
ions, shall  be  filed  in  the  office  of  the  clerk  of  the  superior  court  of  the 
county  where  the  office  of  the  credit  union  is  located. 
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Agriculture;  Pest  Control;  Nematodes;  Rules  and  Regulations 

7  October  1955 

Neither  the  Commissioner  of  Agriculture  nor  the  Board  of  Agriculture 
has  authority  to  prohibit  the  planting  of  a  crop  in  an  area  even  though 
such  crop  would  serve  as  host  plants  to  certain  agricultural  pests. 

Meat  Inspection;  Commissioner  of  Agriculture;  State  Board  of 

Health;  Boards  op  County  Commissioners; 

Municipal  Corporations 

--^•vrfu,:-  \>-<-       L  :   ..  t     .-.  ,     :•         •:    .    .   ,■      ,  .  4  October  1955 

Under  North  Carolina  law,  the  establishment  and  maintenance  of  a  pro- 
gram of  inspection  of  meats  and  meat  products  at  a  meat  packing  plant, 
including  the  election  of  an  inspector,  is  a  function  of  the  governmental 
body  of  a  municipal  corporation,  if  the  meat  packing  plant  is  located 
within  the  limits  of  a  municipality,  or  the  board  of  county  commissioners 
if  it  is  not  located  within  the  limits  of  a  municipality. 

In  the  case  of  a  meat  inspection  under  G.  S.  106-159  through  G.  S.  106- 
166,  the  fees  to  be  charged  are  in  the  discretion  of  either  the  governing 
body  of  the  municipal  corporation  or  the  board  of  county  commissioners, 
depending  on  the  location  of  the  packing  plant. 

Under  the  provisions  of  G.  S.  106-159  to  G.  S.  106-166,  the  Commissioner 
of  Agriculture  is  empowered  to  grant  or  deny  a  permit  to  transfer,  convey 
and  sell  meat  and  meat  products  any  place  within  the  State.  He  is  not  ex- 
pressly empowered  to  close  down  a  packing  plant.  However,  under  G.  S. 
130-264,  the  State  Board  of  Health  is  empowered  to  close  down  a  packing 
plant  which  does  not  receive  a  satisfactory  sanitary  rating  under  rules  and 
regulations  prepared  by  the  State  Board  of  Health. 

Reports  and  Publications  of  the  Department  of  Agriculture; 
H.  B.  1068;  Control  of  Governor  and  Attorney  General 

Over  Reports  and  Publications  of  State  Departments 

-  ,.      .,.,.  15  July  1955 


The  reports  of  any  State  department,  institution  or  agency  may  be 
printed  where  there  is  specific  statutory  authority  or  if  authorized  by  the 
Governor  and  Attorney  General  in  writing;  the  Governor  and  the  Attorney 
General  may  authorize,  limit  and  prescribe  the  form  and  number  of  copies 
of  said  reports  to  be  printed;  no  publication  published  at  State  expense  can 
use  the  so-called  "multi-color"  process.  Under  G.  S.  143-168  both  reports 
and  publications  "now  authorized  or  required  to  be  printed  by  the  several 
State  departments  and  institvitions"  must  be  approved  by  the  Governor  and 
the  Attorney  General  as  to  scope  of  matter  to  be  published  to  the  end  that 
unnecessary  matter  be  eliminated. 
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License  Taxes  ;  Sale  of  Horses  and  Mules  at  Auction 
Livestock  Auction  Markets 

■^^''■''    '-J!-  "  '  7  June  1955 

Under  the  specific  language  of  G.  S.  105-47  (Section  115  of  the  Revenue 
Act) ,  a  Livestock  Auction  Market,  which  from  time  to  time  sells  at  auction 
horses  and  mules  brought  to  the  Market  by  farmers,  would  be  liable  for  the 
license  tax  imposed  by  G.  S.  105-47  relating  to  the  sale  of  horses  and 
mules  at  public  auction. 

Gasoline  Inspection;  Underground  Storage  Tanks;  Color  of  Fill  Caps 

1  February  1955 

Rule  10  of  the  North  Carolina  Gasoline  and  Oil  Inspection  Board  requires 
that  fill  caps  on  storage  tanks  be  marked  to  indicate  whether  the  contents 
are  gasoline,  kerosene,  diesel  oil  or  fuel  oil.  This  rule  does  not  support  a 
requirement  of  such  marking  so  as  to  show  the  grade  of  gasoline  in  the 
particular   tank. 

...         Agriculture;  Tax  on  Lime;  Application  of  Tax  to 
Purchases  ry  State  Agencies 

'''^^'';"'\,  "■'    '\'-'l\^     ]'        ^'    ;'■  '  '      '  17  December  1954 

The  tax  on  liming  materials  levied  under  G.  S.  106-84  is  not  enforceable 
against  the  State  of  North  Carolina  and  subdivisions  of  government. 

Statutes;  Prospective  Operation  of;  Credit  Unions 

:  _,,,     _;;,.    .  17  September  1954 

The  provisions  of  Chapter  87  of  the  PUBLIC  LAWS  OF  1935,  which  re- 
quires the  words  "credit  union"  to  appear  as  a  part  of  the  name  of  corpora- 
tions being  formed  under  the  provisions  of  Article  10  of  Chapter  54  of  the 
General  Statutes  do  not  apply  to  any  "savings  and  loan  association" 
formed  prior  to  the  efl'ective  date  of  that  statute,  and  the  statute  does  not 
automatically  change  the  name  of  any  such  association. 

State  Warehouse  System;  Loans;  Cotton  Gin  and  Equipment 

1  September  1954 

Gin  equipment  can  be  considered  as  "warehouse  property"  as  the  term  is 
used  in  G.  S.  106-435  for  the  purpose  of  securing  loans  obtained  for  the 
erection  of  a  cotton  storage  warehouse. 
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Credit  Unions;  Disclosure  op  Individual  Accounts  or 
Transactions  of  Member 

7  July  1954 

No  officer  or  agent  of  a  credit  union,  as  well  as  the  superintendent  of 
credit  unions,  has  any  authority  to  disclose  the  individual  transactions, 
credits,  debts  or  accounts  of  any  member  of  the  credit  union.  The  super- 
intendent of  credit  unions  can  disclose  the  general  financial  condition  of 
the  credit  union  if  it  is  so  set  up  and  reflected  as  not  to  disclose  the  indi- 
vidual accounts  and  transactions  of  members. 


DIGEST   OF 
OPINIONS  TO  COMMISSIONER  OF  INSURANCE 

Insurance;  Group  Life  Insurance;  Creditor's  Plan 

29  June  1956 

G.  S.  58-210  (2)  (a)  authorizes  the  issuance  of  group  life  insurance 
policies  to  creditors  of  debtors  who  repay  their  indebtedness  by  install- 
ments. The  language  of  the  statute  contemplates  more  than  a  single  install- 
ment payment. 

Trusts  and  Trustees;  Separate  Trusts  for  Same  Beneficiary; 

Legality  of 

31  May  1956 

Under  the  North  Carolina  law,  it  is  permissive  for  one  settlor  to  create 
several  independent  and  distinct  trusts,  all  such  trusts  having  the  same 
trustee  and  the  same  beneficiary.  The  trusts  thus  created  are  separate 
entities. 

Insurance;  Eligibility  to  Domesticate  in  North  Carolina; 
Health  and  Accident  Insurance  Companies 

2  May  1956 

All  foreign  insurance  companies  who  desire  to  domesticate  in  this  State 
are  required  to  have  the  word  "insurance"  incorporated  in  the  title  of  the 
company. 
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Hospital  and  Medical  Service  Corporations; 
Applications  for  Insurance  Through  Agents 

19  April  1956 

A  hospital  and  medical  service  corporation  organized  under  Chapter  57 
of  the  General  Statutes  is  not  required  to  transact  its  business  through 
duly  authorized  and  licensed  agents.  Applications  for  insurance  to  such 
companies  may  be  made  by  an  individual  applying  for  a  contract  of  insur- 
ance in  his  own  behalf.  G.  S.  58-257  does  not  apply  to  such  applications. 


Insurance;  Insurance  Taxes;  Gross  Premiums  Tax; 
Domestic  Companies  Other  Than  Life 

9  February  1956 

Under  G.  S.  105-228.5  certain  domestic  insurance  companies  are  re- 
quired to  pay  a  tax  of  1%  of  the  premiums  collected  or,  in  lieu  thereof,  any 
such  company  shall  pay  an  income  tax  computed  as  in  the  case  of  other 
corporations,  whichever  method  results  in  the  greater  tax.  A  company 
required  to  pay  the  income  tax  levied  under  the  alternate  provision  is  not 
entitled  to  a  deduction  for  gross  premiums  collected  in  states  other  than 
North  Carolina  and  on  which  gross  premiums  taxes  are  paid  to  such  other 
states. 


Insurance;  Reciprocal  Insurance  Companies;  Gross  Premiums  Tax; 
Deduction  for  Refund 

13  September  1955 

An  inter-insurance  reciprocal  exchange  must  pay  the  gi'oss  premiums 
tax  under  G.  S.  105-228.5  on  all  deposits  received,  wdth  no  deduction  for 
amounts  returned  to  members  except  such  adjustments  as  may  result  from 
a  change  of  policy  rates  or  from  a  cancellation  or  suri-ender  of  policies. 
Deposits  received  from  policies  written  in  Federal  areas  for  persons  in 
military  service  who  pay  the  deposits  by  assignment  of  service  pay  may  be 
excluded  from  the  base  on  which  the  tax  is  computed. 
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Insurance;  Reciprocal  Insurance  Companies;  Statement  as  to 
Amount  of  Risks  Required 

*   '        ^  2  August  1955 

It  is  discretionary  with  the  Commissioner  of  Insurance  whether  or  not 
the  statement  referred  to  in  G.  S.  58-141  shall  be  filed.  If,  after  an  examina- 
tion of  the  application,  the  Commissioner  is  of  the  opinion  that  the  appli- 
cant has  complied  with  the  other  sections  of  the  Article,  and  other  informa- 
tion furnished,  and  it  appears  that  no  subscriber  has  assumed  on  any  single 
risk  an  amount  greater  than  ten  per  cent  of  the  net  worth  of  such  sub- 
scriber, then,  and  in  such  event,  the  Commissioner  would  be  justified  in 
dispensing  with  the  statement  referred  to  in  the  statute  quoted  above. 

,  -n,  .,.,,,       Insurance;  Group  Life  Insurance;  Group 
Accident  and  Health  Insurance 

'.';"'  '  ■"' '   '        '■  .  ^"    '     . ; '  '■■ :;.:  '"    29  juiy  1955 

Under  the  insiirance  laws  of  North  Carolina  the  members  of  the  North 
Carolina  Merchants'  Association  and  their  employees  constitute  a  group 
for  the  purpose  of  group  life  insurance  and  group  health  and  accident 
insurance. 

Insurance;  Real  Estate  Title  Insurance  Companies;  Limitations 
on  Investment  of  Capital  in  Any  One  Risk 

,  28  June  1955 

G.  S.  58-134.1  does  not  limit  the  risks  contemplated  by  the  statute  to 
those  located  in  North  Carolina.  The  purpose  of  this  statute  is  for  the  pro- 
tection of  policyholders  located  in  this  State,  and,  in  my  opinion,  the  stat- 
ute is  broad  enough,  and  rightfully  so,  to  extend  this  protection  so  as  to 
prohibit  a  real  estate  title  insurance  company  from  investing  more  than 
40%  of  its  combined  capital  and  surplus  in  any  one  risk  located  either  with- 
in or  without  the  State  of  North  Carolina  without  first  having  obtained 
the  approval  of  the   Commissioner  of  Insurance   of  this   State. 

Insurance;  Real  Estate  Title  Insurance  Companies;  Limitations 
ON  Investment  of  Capital  in  Abstract  or  Title  Plants 

28  June  1955 

Real  estate  title  insurance  companies  are  authorized  to  do  business  in 
this  State  under  Article  14  of  Chapter  58  of  the  General  Statutes.  The 
purpose  of  the  organization  of  companies  in  this  State  is  for  examining 
titles  to  real  estate,  of  furnishing  information  in  relation  thereto,  and 
insuring  owners  and  others  interested  therein  against  loss  by  reason  of 
encumbrances   and   defective   titles. 
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G.  S.  58-134.1  was  enacted  in  1945  and,  from  its  language,  was  passed 
for  the  purpose  of  protecting  policyholders  in  this  State  who  own  policies 
in  title  insurance  companies.  The  statute  specifically  provides  that  com- 
panies doing  business  in  this  State  shall  not  invest  more  than  one-fourth 
of  its  total  capital  stock  in  abstract  or  title  plants.  I  fail  to  see  the  distinc- 
tion, insofar  as  the  protection  of  policyholders  is  concerned,  between  an 
abstract  plant  which  includes  a  complete  index  kept  up-to-date  and  a  title 
plant  which  contains  only  closed  files  on  completed  title  examinations.  It 
seems  to  me  that,  either  way  the  companies  operate,  they  are  engaged  in 
the  business  of  examining  titles  to  real  estate  and  insuring  the  owners  of 
property  and  others  interested  therein  against  loss  by  reason  of  encum- 
brances and  defective  titles  to  real  property.  It  is,  therefore,  my  opinion 
that  G.  S.  58-134.1  applies  to  both  types  of  companies. 

Insurance;  House  Bill  No.  86;  Restrictive  Clauses  in  Insurance 
Policies  Required  to  be  Printed  in  Large  Type 

16  June  1955 

Type  smaller  than  eight  point  may  be  used  on  the  first  page  of  a  Stand- 
ard Fire  Policy  when  used  only  in  connection  with  the  perils  covered  and 
the  premiums  charged.  Smaller  than  eight  point  type  may  not  be  used  any- 
where in  a  Standard  Fire  Policy  in  any  policy  provision,  extended  coverage 
endorsement  or  other  endorsement  or  rider  which  provides  for  an  exclusion 
from  the  perils  covered  by  the  policy. 

Insurance;  Necessity  of  Examination  of  Agents  to  Sell 
Accident  and  Health  Insurance 

'  ■■  16  July  1954 

Under  G.  S.  58-39.4  (8)  (13)  and  G.  S.  58-41.1  (1)  (c),  an  individual  who 
is  licensed  as  a  casualty  insurance  agent  for  a  casualty  company  now  writ- 
ing accident  and  health  insurance  is  entitled  to  be  licensed  as  an  accident 
and  health  insurance  agent  for  a  life  and  accident  insurance  company, 
and  to  write  accident  and  health  insurance  for  such  company,  without  be- 
ing required  to  take  the  examination  for  an  accident  and  health  insurance 
agent's  license. 
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DIGEST  OF 
OPINIONS  TO  ADJUTANT  GENERAL 

Municipal  Corporations;  Appropriations  to  National 
Guard  Units;  Location  of  Armories 

13  December  1955 

A  municipality  may  make  an  appropriation  of  public  funds  to  the 
National  Guard,  even  though  the  armory  site  is  not  located  within  the 
corporate  limits  of  the  municipality  concerned. 


DSGEST   OF 

OPINIONS  TO  STATE   BOARD  OF 

ALCOHOLIC  CONTROL 

Intoxicating  Beverages  ;  Beer  and  Wine  ;  Duties  of  Inspectors 

13  July  1955 

Construing  together  G.  S.  18-140  and  G.  S.  18-116.5,  it  is  thought  that  the 
Board  of  Alcoholic  Control  may  by  regulations  permit  wine  inspectors  to 
inspect  a  particular  outlet  for  both  beer  and  wine,  and  to  allow  beer 
inspectors  to  inspect  for  beer  and  wine  in  cases  where  the  same  premises 
are  licensed  to  sell  beer  and  wine.  j 


DIGEST   OF 
OPINIONS  TO  COMMISSIONER  OF  BANKS 

Small  Loans  Act;  Notaries  Public;  Fees 

24  December  1955 

It  would  constitute  a  violation  of  the  statute  for  any  small  loan  agency, 
either  directly  or  indirectly,  openly  or  through  subterfuge,  to  undertake  to 
profit  through  the  collection  of  notarial  fees  from  borrowers  either  by  col- 
lecting and  retaining  such  fees,  or  by  arranging  a  "kickback"  by  the  notary 
to  the  lending  agency,  or  by  securing  the  services  of  an  employee  at  a  lower 
rate  of  compensation  than  such  services  would  ordinarily  command  by 
reason  of  the  fact  that  such  employee  collected  and  retained  notarial  fees. 
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Usury 

27  October  1955 

Except  where  permitted  by  statute,  as  in  the  case  of  banks,  the  taking  or 
charging  of  interest  at  the  rate  of  6%  per  annum  in  advance  is  a  usurious 
transaction.  BANK  v.  HUNTER,  12  N.  C.  101. 

Trusts  and  Trustees  ;  Corporation  Acting  as  Trustee 
Supervision  of  Commissioner  of  Banks 

12  October  1955 

No  North  Carolina  corporation  may  transact  a  trust  business  in  this 
state  unless  it  is  organized  and  operated  pursuant  to  the  provisions  of 
Chapter  53  of  the  General   Statutes  relating  to  banks  and  banking. 

Loans;  Small  Loan  Agencies;  Property  Appraisal  Fees; 
Title  Checking  Fees 

4  October  1955 

The  Small  Loans  Act  does  not  permit  a  lender,  subject  to  the  provisions 
thereof,  to  charge  appraiser's  fees  or  attorney's  fees  to  a  borrower. 

Loans;  Small  Loans  Act;  "Same  Borrower";  Husband  and  Wife 

4  October  1955 

For  purposes  of  the  Small  Loans  Act,  the  mere  fact  that  husband  and 
wife  sign  their  names  in  a  different  order  on  different  notes  when  two 
loans  are  made  does  not  make  the  husband  the  borrower  in  one  instance  and 
the  wife  the  borrower  in  the  other.  It  is  entirely  possible  that  "the  same 
borrower"  may  in  fact  be  securing  both  loans  within  the  meaning  of  the 
Small  Loans  Act  provision  which  prohibits  the  charging  of  certain  fees 
more  than  once  by  the  same  lender  to  the  same  borrower  within  a  period  of 
60  days. 

Notaries;  Acknowledgment  of  Instrument  Where  Notary  is 

Financially  Interested;  Acknowledgment  of  Mortgage 
FOR  Benefit  of  Partner  by  Notary  Who  is  a  Partner 

5  August  1955 

Where  one  of  two  partners  is  a  notary  public,  the  partner  who  is  a 
notary  cannot  take  acknowledgments  to  chattel  mortgages  executed  for  the 
benefit  of  the  partnership,  as  such  financial  interest  disqualifies  the  notary. 
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License  Taxes;  Municipalities;  Banks 

-'■^^  -i-'   -  I'  \'  .  .  7  j^iy  1955 

A  municipality  may  impose  a  license  tax  on  a  State  bank. 

Banks,  Banking;  Conditions  Under  Which  Commissioner  of  Banks 
May  Refuse  Approved  Charter 

'    "  13  January  1955 

The  Commissioner  of  Banks  can  refuse  to  certify  and  charter  a  new 
bank  if  he  finds  that  the  probable  volume  of  business  and  reasonable  public 
demand  in  the  community  in  which  the  bank  is  to  be  formed  is  not  sufficient 
to  assure  and  maintain  the  solvency  of  the  new  bank  and  the  then  existing 
bank  or  banks  in  such  community.  If  there  is  no  public  demand  for  such 
new  bank,  the  Commissioner  would  be  justified  under  this  law  in  not  certi- 
fying such  charter.         ,  -  ,  ,    ,  ,  . ,, 


DIGEST  OF 
'  OPINIONS  TO  BUDGET  BUREAU 

Workmen's  Compensation  Act;  Occupational  Diseases; 
Tuberculosis  Not  Included 

'        ^  v^        •  23  March  1956 

Since  tuberculosis  is  not  included  in  the  list  of  occupational  diseases  for 
which  Workmen's  Compensation  may  be  awarded,  and  since  G.  S.  97-53 
states  "the  following  diseases  and  conditions  only  shall  be  deemed  to  be 
occupational  diseases  within  the  meaning  of  this  Article",  it  is  thought 
that  a  nurse  in  a  tubercular  sanatorium  who  has  contracted  tuberculosis 
while  serving  in  the  sanatorium  and  as  a  result  of  daily  contact  with 
tuberculous  patients  is  not  presently  covered  by  the  North  Carolina  Work- 
men's Compensation  Act.  DUNCAN  v.  CHARLOTTE,  234  N.  C.  86,  and 
HENRY  v.  LEATHER  COMPANY,  231  N.  C.  477. 

Executive  Budget  Act;  Board  of  Engineers  and  Land  Surveyors 
i.     .V.    ;    .  ,,  27  January  1956 

The  Boards  of  Cosmetic  Art,  Barbers  and  Opticians  are  subject  to  the 
Executive  Budget  Act  by  the  express  terms  of  the  Acts  creating  them. 
The  Boards  created  by  Chapters  85,  87,  89  and  90  are  not  subject  to  the 
Executive  Budget  Act. 
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Travel  Expense 

29  September  1955 

Board  members  are  entitled  to  actual  expenses  incurred  in  attending  a 
meeting  and  not  necessarily  the  expense  which  might  be  incurred  in 
travelling  from  their  home  to  the  place  of  the  meeting. 

Bonds  ;  Required  for  Public  Contracts 

■■■•  11  August  1955 

Compliance  bonds  are  required  by  G.  S.  143-129  when  the  contract  is  for 
the  purchase  of  supplies,  materials  or  equipment  in  the  amount  of  $1,000 
or  more,  and  for  contracts  for  construction  or  repair  work  in  the  sum  of 
$2,500  or  more. 

Schools;  Nine  Months  Term  Appropriation;  Child  Health  Program 

,•:     .        "  5  August  1955 

Funds  of  a  child  health  program  must  be  paid  on  a  fee  basis,  or  contract 
may  be  made  for  payment  of  a  salary  to  doctors  or  other  professionals.  The 
statute  clearly  indicates  that  payments  for  child  health  programs  are  to  be 
made  on  an  individual  basis  and  on  a  uniform  fee  system  for  services 
rendered  to  individuals.  Hence,  payment  of  salary  is  not  permissible  under 
the  statute. 

Transfer  of  Funds;  Board  of  Public  Buildings  and  Grounds; 
.    :. ,.,  Permanent  Improvement  Fund  OF  1953 

:.'  4  August  1955 

The  ^Director  of  the  Budget  has  the  power  to  authorize  transfer  of  funds 
provided  by  Chapter  1149,  Laws  of  1953,  to  an  agency  from  a  purpose  pro- 
vided in  that  Act  to  another  purpose  provided  in  that  Act  or  for  a  project 
for  which  no  specific  appropriation  has  been  made  for  that  agency. 

Transfer  of  Funds;  Board  of  Public  Buildings  and  Grounds; 
Permanent  Improvement  Fund  of  1953 

4  August  1955 

When  a  request  has  been  made  by  the  Board  of  Public  Buildings  and 
Grounds  to  the  Advisory  Budget  Commission  for  permission  to  use  a  por- 
tion of  funds  allocated  "for  the  purchase  of  lands"  to  air  condition  build- 
ings, and  such  request  has  been  approved  by  the  Advisory  Budget  Com- 
mission, the  Director  of  the  Budget  can  authorize  the  transfer. 
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Transfer  of  Funds  ;  North  Carolina  College  at  Durham  ; 
Permanent  Improvement  Fund  of  1953 

4  August  1955 

The  Director  of  the  Budget  does  have  the  power  to  authorize  the  trans- 
fer of  funds  and  construction  of  improvements  required  by  the  North 
Carolina  College  at  Durham. 

Bonds;  Use  of  Surplus  Funds  from  Bond  Issues 

4  August  1955 

The  State  Hospitals  Board  of  Control  has  joint  control  with  the  Univer- 
sity of  North  Carolina  of  the  psychiatric  wing  at  Memorial  Hospital. 
Chapter  995,  Section  7,  Laws  of  1951. 

Proceeds  from  sales  of  bonds  authorized  by  the  people  must  be  used 
for  the  purposes  authorized  by  the  statute  submitting  the  bond  issue  to  the 
people.  If  the  objects  have  been  accomplished  and  a  surplus  remains  from 
the  proceeds  of  the  bonds,  this  surplus  may  be  used  as  the  Legislature  may 
direct  for  kindred  or  related  purposes. 


State  Employees;  Authority  to  Authorize;  Special  Training  of 
Assistant  County  Agent  at  Cornell  University 

31  May  1955 

There  is  no  authority  to  approve  out-of-State  training  and  travel  for  a 
county  agent  to  attend  summer  school  for  study  in  the  special  field  in 
which  he  is  working.  Legislative  authority  would  be  required  before  this 
is  undertaken. 


Public  Buildings;  Contracts  FOR  Installation; 
Assignment  of  Claims  Against  State 

js^  .3  September  1954 

An  assignment  by  a  contractor  of  sums  to  be  due  on  a  building  con- 
tract between  the  contractor  and  the  State  is  null  and  void  since  the  assign- 
ment was  made  prior  to  the  issuing  of  a  warrant  for  payment  of  the 
claim.  G.  S.  147-62. 
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State  Hospital  at  Goldsboro 

19  August  1954 

In  considering'  bids  for  construction  of  a  building  at  the  State  Hospital 
at  Goldsboro  the  proposed  completion  time  is  an  element  to  be  considered 
in  determining  who  is  the  "lowest  responsible  bidder".  A  bid  stating  no 
completion  time  means  that  the  project  will  be  completed  within  a  "reason- 
able time".  A  bid  may  not  be  amended  after  bids  are  opened  even  though 
the  completion  time  was  omitted  by  inadvertence. 


State  Contracts;   Bid  Bonds;   Return  of  Bid  Security  Upon 
Ascertaining  That  Low  Bidder  Made  an  Error  Obvious  on  Bid 

13  July  1954 

The  Budget  Bureau  has  a  right  to  surrender  bid  security  when  it  is  satis- 
fied from  an  inspection  of  the  bids  beyond  any  question  that  the  bidder  in 
making  a  bid  had  made  an  obvious  error,  which  it  would  be  unconscionable 
to  enforce. 


DIGEST   OF 

OPINIONS  TO  STATE  COMMISSION  FOR 

THE   BLIND 

Retirement    System;    Coverage    Local    Governmental    Employees' 

Retirement  System;  Eligibility  of  Employees  of  Rehabilitation 

Center  for  the  Blind  and  Bureau  of  Employment  for  the  Blind 

14  October  1954 

The  employees  of  the  Rehabilitation  Center  for  the  Blind  and  the 
Bureau  of  Employment  for  the  Blind  are  not  employees  of  the  State  of 
North  Carolina  or  any  State  agency,  bureau  or  institution,  and  they  are 
not  eligible  for  coverage  under  the  Teachers'  and  State  Employees'  Retire- 
ment System,  and  the  same  is  true  as  to  the  Local  Governmental  Em- 
ployees' Retirement  System. 
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DIGEST   OF 
OPINIONS  TO  STATE  BOARD  OF  EDUCATION 

State  Employees;  Administration;  Garnishment  of  State  Employees; 
Taxes  TO  Which  Applicable 

7  November  1955 

The  1955  statute  authorizing  the  garnishment  of  salaries  of  State  em- 
ployees to  pay  delinquent  State  taxes  is  not  limited  in  application  only  to 
taxes  becoming  due  after  the  passage  of  the  Act  and  applies  to  taxes  due 
prior  to  the  passage  of  the  Act. 


DIGEST  OF 
OPINIONS  TO  STATE  BOARD  OF  ELECTIONS 

Elections;  Candidates;  Qualifications  of  Unregistered  Candidate 

26  April  1956 

G.  S.  163-119  provides  that  "any  unregistered  person  who  desires  to  be- 
come a  candidate  in  a  party  primary  may  do  so  if  such  person  signs  a 
written  pledge  with  the  Chairman  along  with  the  filing  form  that  he  or 
she  will,  during  the  registration  period  just  prior  to  the  next  primary, 
register  as  an  affiliate  of  the  political  party  in  whose  primary  he  or  she 
now  intends  to  run  as  a  candidate."  It  is  thought  a  person  who  removes 
from  one  county  to  another  in  this  State  and  establishes  residence,  but  who 
has  not  yet  registered  to  vote  is  an  "unregistered  person"  within  the  con- 
templation of  this  statutory  provision.  Therefore,  a  challenge  to  his  can- 
didacy should  be  sustained  unless  at  the  time  of  filing  his  notice  of  can- 
didacy he  files  the  pledge  required  by  this  provision. 

Elections;  Absentee  Ballots;  Applications;  Public  Records 
" :       :     :-   ;.       rt;  ^  ^;.    i       ;;  27  October  1954 

Applications  for  absentee  ballots  are  public  records  and  may  be  inspected 
at  reasonable  times  while  remaining  in  the  complete  control  and  custody 
of  the  chairman  of  the  county  board  of  elections. 
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DIGEST  OF 
OPINIONS  TO  STATE  BOARD  OF  HEALTH 

Public  Health;  Vital  Statistics;  Birth  Certificate  for 
Child  Adopted  in  Foreign  Country 

:  •     ,  25  June  1956 

1    '.  -  ■  , 

The  Office  of  Vital  Statistics  is  authorized  to  prepare  a  birth  certificate 
for  a  child  born  in  a  foreign  country  and  adopted  in  that  country  by  Amer- 
ican nationals  who  are  now  legal  residents  of  North  Carolina. 

Public  Health;  Day  Nurseries;  No  Statutory  Supervision;  Duties 

20  March  1956 

The  State  Board  of  Health  has  no  specific  statutory  duties  with  respect 
to  child  care  centers  and  day  nurseries,  but  the  State  Board  of  Public  Wel- 
fare has  formulated  suggested  standards  for  day  nurseries. 

Public  Health;  Dogs;  Rabies  Vaccination;  Frequency  of  Vaccination 

6  March  1956 

Under  the  provisions  of  G.  S.  106-365,  the  State  Board  of  Health  is  not 
required  to  fix  the  time  for  rabies  vaccination  of  dogs  as  often  as  annually 
when  the  vaccine  in  question  provides  immunization  for  a  longer  period 
than  one  year.  If  the  particular  vaccine  provides  immunization  for  a  three- 
year  period,  the  State  Board  could  provide  that  such  vaccination  would  only 
be  required  once  every  three  years. 

Dead  Bodies;  Disposal  of  Stillbirths 

16  January  1956 

When  the  body  of  a  stillborn  child  is  disposed  of  at  and  by  a  hospital,  a 
pathologist  at  the  hospital  may  complete  that  portion  of  the  burial  permit 
ordinarily  required  to  be  completed  by  an  undertaker. 

Health  Department;  District  Health  Officers;  County  Physician 

14  December  1955 

Although  there  is  no  constitutional  prohibition  against  the  same  person 
serving  both  as  district  health  officer  and  as  county  physician,  it  appears 
from  the  wording  of  Subsection  5  of  G.  S.  130-66  that  it  is  the  legislative 
intent  that  the  same  person  not  serve  in  both  capacities  at  the  same  time. 
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Dogs;  Rabies  Inspector;  Authority  to  Appoint 

10  November  1955 

A  board  of  county  commissioners  is  authorized  to  appoint  a  rabies  inspec- 
tor, independently,  on  its  own  motion  only  when  there  is  no  county  health 
officer  employed  by  the  county.  When  there  is  a  county  health  officer  it  is 
the  duty  of  such  health  officer  to  appoint  the  rabies  inspector  but  his  ap- 
pointment can  be  made  only  with  the  approval  of  the  board  of  county  com- 
missioners. 

Public  Health;  Vital  Statistics;  Birth  Certificate;  Change  of 

Father's  Name;  Child  Born  in  Wedlock; 

"Declaration  of  Legitimation" 

3  November  1955 

A  mere  sworn  declaration  by  a  certain  person  that  he  is  the  father  of  a 
certain  child  does  not,  under  the  North  Carolina  statutes,  furnish  a  suffi- 
cient basis  for  changing  such  child's  birth  certificate  when  the  original 
birth  certificate  shows  that  the  child  was  born  in  wedlock  and  that  the 
mother's  husband  was  the  father         ,  .,..;:.■■. 

Public  Health  ;  County  and  District  Health  Departments  ; 

Membership;  Pharmacist  Member;  When  No  Eligible 

Pharmacist  in  County 

19  October  1955 

When  it  is  impossible  to  appoint  a  registered  pharmacist  to  a  local 
board  of  health  because  there  is  no  eligible  registered  pharmacist  in  the 
county,  it  is  proper  to  elect  some  other  public  spirited  citizen  to  serve  in 
lieu  of  a  pharmacist.  1 

Public  Health  ;  Meat  Inspection  ;  No  Power  to  Impose  Meat  Inspection 

Duties  on  County  Board  of  Health  ;  Right  of  County 

to  Establish  Meat  Inspection  Program 

21  September  1955 

No  statutory  authority  exists  permitting  a  board  of  county  commission- 
ers to  impose  mandatory  duties  upon  a  county  board  of  health  with  re- 
spect to  administering  a  countj'  meat  inspection  program  established  by  a 
board  of  county  commissioners.  A  board  of  county  commissioners  may, 
under  the  provisions  of  Article  14  of  Chapter  106  of  the  General  Statutes, 
establish  a  meat  inspection  program  which  may  be  integrated  with  a  meat 
inspection  program  carried  on  by  the  Commissioner  of  Agriculture,  with- 
out the  necessity  or  right  of  imposing  duties  in  connection  therewith  on  a 
county  board  of  health. 
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Public  Health;  Establishment  Catering  to  Clubs;  Weekly  Use  of 
CATERING  Facilities  by  Club  ;  WOW  Barbecue 

7  September  1955 

A  caterer  who  serves  meals  to  various  clubs  on  his  own  premises  on 
different  nights  is  subject  to  regulation  by  the  State  Board  of  Health  pur- 
suant to  the  provisions  of  G.  S.  72-46  relating  to  the  sanitation  of  restau- 
rants. However,  a  civic  club  which  uses  a  caterer's  facilities  to  serve  an 
occasional  meal,  such  as  once  a  week,  is  not  subject  to  such  regulation. 
Likewise,  a  fraternal  organization  is  not  subject  to  such  regulation  when 
on  a  single  occasion  it  serves  a  barbecue  to  the  general  public. 

Merit  System  Council  ;  Per  Diem  ;  Salt  Marsh  Mosquito  Study 
Commission;  State,  County  and  Federal  Employees 

29  July  1955 

A  salaried  employee  of  State  departments  or  agencies  is  not  entitled  to 
receive  per  diem  for  his  service  as  a  member  of  a  State  commission. 

A  salaried  employee  of  a  county  or  local  health  department  is  not  en- 
titled to  receive  per  diem  in  such  a  case,  while  receiving  a  salary  as  such 
an  employee,  under  the  policy  followed  by  the  Merit  System  Council.  The 
Council  has  statutory  authority  to  establish  a  uniform  schedule  of  com- 
pensation for  employees  subject  to  the  Merit  System. 

An  employee  of  the  Federal  Government  is,  under  North  Carolina  law, 
entitled  to  receive  per  diem  for  his  services  as  a  member  of  a  State  Com- 
mission. 


Public  Health;  Contagious  and  Infectious  Diseases;  Rules  and 
Regulations  of  the  State  Board  of  Health;   Psittacosis; 
Destruction  of  Psittacine  Birds  Affected  with  Psittacosis 

29  July  1954 

The  N.  C.  State  Board  of  Health  is  authorized  to  make  rules  and  regula- 
tions for  the  control  of  infectious  diseases,  and  regulations  providing  for 
the  destruction  of  Psittacine  birds,  when  it  is  known  that  they  are  infected 
with  Psittacosis,  are  believed  to  be  constitutional  and  valid  as  well  as  the 
regulations  requiring  that  a  certain  number  of  birds  from  each  aviary  or 
owner  be  sacrificed  to  make  the  necessary  tests  when  there  is  reasonable 
grounds  to  believe  that  Psittacosis  exists  in  said  aviary. 
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Public  Health;  Vital  Statistics;  Amendments;  Changing 
Birth  Certificate  as  to  Race 

12  July  1955 

Birth  or  death  certificates  can  be  changed  as  to  race  by  amendments 
dated,  signed  and  witnessed,  but  the  State  Registrar  should  promulgate 
rules  and  regulations  governing  the  type  and  amount  of  proof  showing 
or  supporting  the  correctness  of  the  change  or  amendment,  which  proof 
should  accompany  the  request  for  a  change  or  amendment. 

In  questions  governing  the  race  of  a  person  it  is  proper  to  show  the  race 
of  such  person  by  general  reputation,  by  the  person's  own  admissions  or 
confessions,  by  expert  evidence,  such  as  physician  or  anthropologist,  and 
also  by  the  opinion  of  people  who  have  known  the  person  in  question  over 
a  period  of  years  and  who  qualify  themselves  as  being  able  to  give  such  an 
opinion.  Supporting  evidence  can  be  used  in  the  form  of  the  type  of  schools 
attended,  designation  of  color  on  tax  listings,  as  well  as  birth  certificates 
of  the  parents  of  the  person  concerned. 


Public  Health;  Vital  Statistics;  New  Birth  Certificate  Upon 
Adoption;  Surrender  of  Old  One 

11  July  1955 

Where  a  child  is  adopted  and  the  State  Registrar  places  the  original 
birth  certificate  under  seal,  the  register  of  deeds  of  the  county  in  which 
the  child  is  born  and  where,  also,  the  certificate  of  birth  is  recorded,  may, 
if  he  desires,  surrender  the  original  certificate.  It  is  altogether  probable 
that  under  the  amendments  to  G.  S.  130-94  the  register  of  deeds  could  be 
required  to  surrender  the  original  certificate,  but  since  the  law  is  somewhat 
ambiguous  on  these  subjects  it  would  be  much  the  better  practice  to  let  the 
surrender  of  the  certificate  by  the  register  of  deeds  be  a  voluntary  Act. 


Public  Health  ;  Sanitary  Districts  ;  Authority  of  State  Board  of 
Health  to  Fix  Boundaries 

7  July  1955 

The  initial  boundary  line  or  description  of  same  contained  in  a  petition 
presented  to  a  board  of  county  commissioners  in  forming  a  sanitary  district 
is  not  conclusive,  and  the  N.  C.  State  Board  of  Health,  when  it  passes  upon 
such  petition,  is  given  authority  by  statute  to  define  and  vary  the  boundary 
lines  of  the  sanitary  district  when  it  declares  the  same  to  be  created. 
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Public  Health;  Vital  Statistics;  Authority  to  Certify  as  to  Copies 
OF  Birth  Certificates  and  Death  Certificates 

,0  26  July  1954 

The  State  Registrar  of  Vital  Statistics  is  the  only  officer  authorized  by 
statute  to  issue  certified  copies  of  birth  and  death  certificates.  Registrars 
and  other  officers  in  connection  with  the  Vital  Statistics  program  do  not 
have  such  authority. 


DIGEST   OF 

OPINIONS  TO  EMPLOYMENT  SECURITY 

COMMISSION 

State  Treasurer ;  Bonds;  Employment  Security  Commission;  Veterans 

Compensation  Fund;  Federal  Employment  Compensation; 

Coverage  of  State  Treasurer's  Bonds 

.  ,  .  28  December  1955 

The  State  Treasurer  has  custody  of  two  special  funds  known  as 
"Unemployment  Compensation  for  Veterans"  and  "Unemployment  Compen- 
sation for  Federal  Employees."  The  State  Treasurer's  general  bond  would 
cover  these  special  funds.  The  special  bond  given  by  the  State  Treasurer  to 
cover  another  special  fund  known  as  "Unemployment  Compensation  Fund" 
which  does  not  include  the  veterans'  and  federal  employees'  funds  referred 
to  above  would  not  cover  such  veterans'  and  employees'  funds. 


Criminal  Law;  Suspended  Sentences;  Justices  of  the  Peace; 
Partial  Compliance  with  Conditions 

3  November  1955 

When  a  condition  of  a  suspended  sentence  is  that  the  defendant  shall 
repay  a  certain  sum  of  money  fraudulently  obtained,  and  the  defendant 
breaches  the  condition  by  paying  less  than  the  total,  the  active  sentence 
may  be  invoked  and  there  is  no  duty  to  refund  to  the  defendant  the  partial 
payment. 
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Employment  Security  Law;  Notices  Required  to  be  Sent  by 
Registered  Mail;  New  Certified  Mail  Service 

"V  ■  5  July  1955 

The  provisions  of  the  Employment  Security  Act  in  specific  language  re- 
quires certain  notices  to  be  sent  by  registered  mail  with  return  receipt 
requested.  The  Post  Office  Department  has  established  what  is  called  a 
new  certified  mail  service  which  accomplishes  the  same  results  at  a  cheaper 
rate,  but  in  view  of  the  statute  the  Employment  Security  Agency  would 
not  be  warranted  in  using  this  new  service  since  the  .^statute  specifically 
designates  the  registered  mail  process  with  return  receipt. 


DIGEST   OF 

OPINIONS  TO  THE  GREATER   UNIVERSITY 

State  University;  Aid  to  District  Health  Department; 
Purchase  of  Automobile 

'^      '  '      '.    '  •     <.        •  g  ^^^.^  ^ggg 

Under  the  facts  of  this  case,  the  University  of  North  Carolina  could  not 
act  as  a  purchasing  agency  for  a  local  health  department  in  order  to  pur- 
chase of  an  automobile  for  the  health  department  under  state  contract. 

!..  ,'   .       State  Structural  Pest  Control  Commission; 

"Grandfather  Clause";  Application  Thereof 

.•.:••■!■■■-.:.;,  ^...,  :,>-•!•'■     :'■.'■:.:■;,-':   -,^    2Marchl956 

The  1955  Structural  Pest  Control  Act  contained  a  "Grandfather  clause" 
exempting  from  examinations  applicants  for  licenses  who  owned  or  were 
engaged  in  a  pest  control  business  "for  a  period  of  six  months  next  preced- 
ing" July  1,  1955.  Under  this  provision,  the  "grandfather  clause"  would 
not  be  applicable  to  a  person  who  ceased  to  own  or  engage  in  a  pest  control 
business  in  May  1954. 

Pyrotechnics;  Use  of  Pyrotechnics  in  Business  or  Industry 

L.-j-^^-    ;.         KiiiT-.;  --      -^    K  12  September  1955 

Explosives  may  be  used  in  the  course  of  ordinary  business  or  industry 
and  for  the  protection  of  crops  from  crows  and  other  birds  or  animals.  No 
permit  is  required  to  be  obtained  from  the  board  of  county  commissioners 
for  this  purpose. 
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Taxation;  Income;  Resident  Individual;  Income  from  Another  State 

21  April  1955 

Income  earned  by  a  resident  of  this  state  from  an  established  business 
or  real  or  tangible  personal  property  located  in  another  state  may  be  de- 
ducted from  gross  income  to  the  extent  that  such  income  is  reported  to  the 
other  state,  which  other  state  levies  an  income  tax. 

Veterans;  Scholarships  for  Children  of  War  Veterans; 
School  of  Nursing;  Duration  of  Scholarships 

8  December  1954 

A  scholarship  granted  to  a  child  of  a  World  War  veteran  pursuant  to 
Article  15  of  Chapter  116  of  the  General  Statutes  may  not  be  extended 
beyond  four  academic  years  which  years  need  not  be  consecutive.  An 
academic  year  is  two  semesters,  so  the  maximum  duration  of  the  scholar- 
ship is  eight  semesters. 


DIGEST   OF 

OPINIONS  TO  STATE   HIGHWAY  AND 

PUBLIC  WORKS   COMMISSION 

Prisoners;  Convict-Made-Goods;  Out-of-State  Convict-Made-Goods 

22  June  1956 

Under  the  provisions  of  Section  14-346  of  the  General  Statutes,  it  is 
unlawful  to  sell  in  this  state  goods  which  have  been  manufactured  or  pro- 
duced by  convicts  in  another  state.  With  certain  exceptions,  it  is  also  a  fed- 
eral offense  to  transport  convict-made-goods  in  interstate  commerce. 

Highway  Historical  Markers;  Appropriations  Therefor; 
Transfer  of  Highway  Funds 

2  March  1956 

The  authorization  contained  in  G.  S.  136-43  for  the  expenditure  of  funds 
to  purchase  historical  markers  would  not  authorize  transfer  of  any  of  such 
funds  to  the  Department  of  Archives  and  History  for  the  purpose  of  pay- 
ing the  salary  of  research  work  on  the  historical  marker  program. 
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■     '        Allocation  OF  Municipal  MAINTENANCE  Funds         ---^'-aj. 

3  August  1955 


;i;  li-, 


The  adoption  of  the  recommendation  of  the  Code  Commission  by  the 
General  Assembly  in  enacting  a  codified  system  of  laws  has  the  effect  of 
reinstating  a  statute  which  has  theretofore  been  repealed. 


Attorneys;  Authority  op  the  Governor,  the  Attorney  General  or  the 

State  Highway  and  Public  Works  Commission  to  Employ  Private 

Counsel  to  Depend  a  State  Employee  Charged  v^ith  Crime 

'  16   May   1955 

There  is  no  authority  for  the  Governor,  the  State  Highway  and  Public 
Works  Commission  or  the  Attorney  General  to  employ  private  counsel  to 
defend  a  State  employee  charged  with  crime.  Such  action  may  be  taken 
only  with  the  approval  of  the  General  Assembly. 


Prisoners;  Disposition  of  Children  Born  of  Female  Prisoners. 

G.  S.  148-47 

14  January  1955 

G.  S.  148-47  provides  that  children  born  of  female  convicts  who  are  in 
custody,  upon  arrival  at  a  suitable  age,  be  surrendered  to  the  Clerk  of  Su- 
perior Court  of  Wake  County  for  disposition  as  the  law  provides  in  the  case 
of  children  whose  parents  are  dead  or  unable  to  provide  for  them.  Since 
the  duties  of  the  Clerk  of  Superior  Court  as  Juvenile  Judge  have  been  sup- 
planted by  the  Domestic  Relations  Court  since  the  enactment  of  this  stat- 
ute, it  is  reasonable  to  assume  that  the  surrender  of  these  infants  may  now 
be  made  to  the  Domestic  Relations  Court. 


Inspection  Fees;  Right  of  Governor  to  Transfer 
Surplus  TO  Highway  Fund 

,         ,    ...  .r,-. -.„"-.,       '''  January  1955 

No  statutory  authority  exists  to  authorize  the  Governor  to  transfer  from 
the  general  fund  to  the  highway  fund  the  gasoline  and  oil  inspection  fees 
provided  by  law. 

■•'   .:^l  ..Jt  •!  •>  t-'i--;;;;;   .o-r-  r-i  b^rr-;--"^-'   ?' ■';--!-i'; 
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DIGEST   OF 
OPINIONS  TO   INDUSTRIAL  COMMISSION 

Industrial  Commission;  Courts;  North  Carolina  Tort  Claims  Act; 
Authority  to  Appoint  Next  Friend 

■■■*  '       •   ■   •     '      •  ■  8  February  1955 

Reasoning-  by  analogy  from  the  case  of  HOUSER  v.  BONSAL,  149  N.  C. 
51,  it  is  thought  that  the  North  Carolina  Industrial  Commission  has  the 
inherent  power  to  appoint  a  next  friend  to  represent  a  minor  in  a  claim 
pending-  before  the  Industrial  Commission  against  an  agency  of  the  State 
under  the  Tort  Claims  Act.  G.  S.  1-64;  G.  S.  7-149  (Rule  16);  G.  S.  143- 
291;  G.  S.  97-48;  G.  S.  97-49;  TATE  v.  MOTT,  96  N.  C.  19;  MORRIS  v. 
GENTRY,  89  N.  C.  248;  IN  RE  Hayes,  200  N.  C.  133. 


DIGEST   OF 

OPINIONS  TO  DEPARTMENT  OF  CONSERVATION 

AND   DEVELOPMENT 

Criminal  Law;  Venus  Flytrap  Statute;  Sale  of  Plants 

■'••■  ■•  28  November  1955 

Section  14-129.1  of  the  General  Statutes  makes  it  unlawful  for  any  per- 
son to  sell  or  barter  any  Venus  flytrap  plants  except  when  such  sale  or 
exportation  has  been  authorized  in  writing  by  the  Department  of  Con- 
servation and  Development  for  the  purposes  of  scientific  experimentation  or 
study. 


Conservation  and  Development;  Commercial  Fisheries; 
Sales  by  Persons  Using  Non-commercial  Gear 

6  September  1955 

Persons  catching  fish  on  boats  by  the  use  of  hand  lines  are  not  liable  for 
fishing  taxes  unless  they  sell  or  offer  to  sell  the  fish  so  caught. 
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Southeastern  Interstate  Forest  Fire  Protection  Compact; 
Employees  within  the  Meaning  of  Article  V 

26  August  1955 

Under  the  language  of  Article  V  of  the  Southeastern  Interstate  For- 
est Fire  Protection  Compact,  enacted  as  Chapter  803,  Session  Laws  of 
1955,  it  is  thought  that  any  employee  of  the  forestry  division  of  the  North 
Carolina  Department  of  Conservation  and  Development,  and  coming  within 
the  definition  of  an  employee,  as  that  term  is  defined  in  G.  S.  97-2  (b), 
would  be  protected  by  our  compensation  laws  when  sent  to  another  state 
under  the  provisions  of  that  Compact. 

(,   "  ■    ,         .    '     ■    _ 

V  ?        Conservation  and  Development;  Commercial  Fisheries 

6  June  1955 

Leaving  skiffs  attached  to  anchors  overnight  when  not  being  fished  is  a 
violation  of  regulation  of  the  Board  of  Conservation  and  Development,  No. 
117,  and  the  skiffs  and  anchors  may  be  seized  by  the  Commissioner  of 
Commercial  Fisheries  under  the  provisions  of  G.  S.  113-135  and  113-140. 


Conservation  and  Development;  Commercial  Fisheries; 
Oyster  Ground  Leases 

,  .  31  May  1955 

The  Board  of  Conservation  and  Development  has  no  statutory  authority 
to  refund  rent  paid  for  oyster  ground  leases  in  the  event  the  Federal  gov- 
ernment establishes  ownership  of  the  property  on  which  the  leases  were 
granted. 


Conservation  and  Development;  Commercial  Fisheries;  Regulation  17; 
Authority  to  Prohibit  Net  Fishing  in  Vicinity  of  Pier 

.  :  ;^v^-  ■;-  ■;  .        "";.,  ,  :---^^.':'.,  ...,  12  May  1955 

Although  the  question  is  not  totally  free  from  doubt,  the  Board  of  Con- 
servation and  Development  has  the  authority  to  enact  a  regulation  prohibit- 
ing the  setting  of  commercial  fishing  nets  within  a  reasonable  distance  of  a 
sport  fishing  pier  located  in  the  ocean.  .    ... 
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State  Property;  Special  Peace  Officers  Appointed  by  the  Governor  for 

THE  Protection  of  State  Parks,  Lakes,  Reservations,  Etc.,  Under 

THE  Control  of  the  Department  of  Conservation  and  Development 

9  September  1954 

Special  peace  officers  appointed  by  the  Governor  for  the  protection  of 
State  parks,  lakes,  reservations  and  other  lands  or  waters  under  the  control 
or  supervision  of  the  Department  of  Conservation  and  Development  have 
State-wide  jurisdiction  to  make  arrests  with  warrant  in  the  performance  of 
their  duties.  Such  peace  officers  serve  at  the  pleasure  of  the  Governor  or 
until  the  termination  of  their  employment  with  the  Department  of  Con- 
servation and  Development. 


Conservation  and  Development;  Commercial  Fisheries; 
Process  Tax;  Crab  Dehydration  Plant 

4  August  1954 

A  crab  refuse  dehydrating  plant  is  not  liable  for  the  tax  imposed  by  sub- 
section (c)  of  G.  S.  113-174.3. 


Conservation  and  Development;  Commercial  Fisheries; 
Leases  of  Oyster  Lands,  Renewal  Rights 

30  July  1954 

Oyster  beds  leased  under  the  provisions  of  Article  16  of  Chapter  113  are 
probably  subject  to  an  unlimited  number  of  renewal  leases  of  ten-year 
periods,  subject  to  the  other  limitations  of  the  chapter. 


State  Property;  Conservation  and  Development;  Authority  to  Lease 

1  July  1954 

The  Department  of  Conservation  and  Development  may  prevent  the 
granting  of  vacant  and  unappropriated  lands  to  the  extent  provided  in 
G.  S.  146-50.  There  is  no  authorization  for  leasing  vacant  and  unappro- 
priated lands  not  under  the  control  of  a  specific  State  agency.  Lands  under 
the  control  of  the  Department  of  Conservation  and  Development  may  be 
leased   upon   compliance   with    G.  S.    113-44. 
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DIGEST  OF 
OPINIONS  TO  MEDICAL  CARE  COMMISSION 

Medical  Care  Commission;  Construction  Bids;  Rejection  op  Low  Bid 

;,,  .<>.v  ;„.  .->,!] ^  I.  28  June  1956 

'v  When  governmental  contracts  are  awarded  (G.  S.  143-129),  the  award 
shall  be  made  to  the  lowest  responsible  bidder,  taking  into  consideration 
quality,  performance  and  the  time  specified  in  the  proposals  for  the  per- 
formance of  the  contract.  .j.  ..!m.v...j /;.v.  i  >m 


;■   Medical  Care  Commission;  Hospital  Licensing  Act;  , 
Conditional  Licenses       -oan 

i  ■'  I  i.u' ,  A  ..  15  May  1956 

When  building  defects  are  discoyered  with  respect  to  a  hospital  which  is 
subject  to  licensing,  a  conditional  and  temporary  license  may  be  issued, 
conditioned  on  remedying  the  defect  in  a  manner  and  time  determined  to  be 
appropriate. 

Medical  Care  Commission;  Hospital  Licensing  Act;  Building 
Defects;  Refusal  to  Remedy 

15  May  1956 

The  Medical  Care  Commission  is  without  authority  to  issue  a  temporary 
license  to  a  hospital  which  does  not  comply  with  the  standards  set  forth 
in  its  rules  and  regulations  when  said  hospital  refuses  to  agree  to  remedy 
defects  which  disqualify  said  hospital  for  licensing. 


Medical  Care  Commission;  Hospital  Equipment; 
Advertisements  for  Bids 

"^.'''r"!^  "',,^''.' ''^-^''!j'V.'^r  ,  ■-.    '  '  12  April  1956 

In  the  event  of  ambiguity  in  the  specifications  requesting  bids  on  certain 
hospital  equipment,  it  would  not  be  proper  to  reject  the  low  bid.  All  bids 
should  be  rejected  and  the  specifications  should  be  drawn  clearly  and  re-ad- 
vertised. 


I 
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Medical  Care  Commission;  Authority  to  Act  as  Agency  of  the  State 
IN  the  Administration  of  the  Medical  Facilities 

JM-  —     -.  20  October  1954 

Under  the  Federal  amendments  to  the  Hill-Burton  Act  providing'  for  the 
allotment  of  Federal  funds  for  diagnostic  and  treatment  centers,  chronic 
diseases  hospitals,  rehabilitation  facilities  and  nursing  homes  the  North 
Carolina  Medical  Care  Commission  is  a  designated  State  agency  to  coop- 
erate and  conform  with  the  Federal  Act  and  administer  grants  given 
thereunder  by  the  Federal  Government  for  such  purposes. 


Medical  Care  Commission;  Payment  for  Indigent  Patients; 
.  ^,j  ..  ^.  .  .    Authority  to  Increase  Payment 

6  July  1954 

The  N.  C.  Medical  Care  Commission  is  not  authorized  to  increase  the 
amount  of  $1.50  per  day  for  indigent  patients  to  the  sum  of  $2.00  per  day, 
since  the  statute  in  mandatory  language  fixes  $1.50  per  day  as  a  maximum. 


DIGEST   OF 
OPINIONS  TO  BOARD  OF  MEDICAL  EXAMINERS 

5,.,    ,.         Medicine;  Practice  of  Medicine  by  Corporations 

„...'.  9  December  1955 

Non-profit  and  public  hospitals  may  promulgate  reasonable  rules  fixing 
the  standards  of  those  who  may  practice  therein  and  limiting  or  fixing  rea- 
sonable fees  for  services  to  be  rendered,  including  medical  or  surgical,  and 
may  arrange  with  duly  licensed  physicians  and  surgeons  to  provide  these 
services  in  the  hospital.  Such  services  so  rendered  do  not  constitute  the 
practice  of  medicine.  A  private  corporation  is  prohibited  from  practicing 
medicine,  and  employment  by  a  corporation  of  a  physician  or  surgeon  to 
treat  the  ill  in  order  that  the  corporation  may  profit  therefrom  is  prohibited 
by  the  laws  of  North  Carolina, 
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DIGEST   OF 
OPINIONS  TO   MERIT  SYSTEM  COUNCIL 

Merit  System  Council;  Members  of  Council; 
;     •  Applicability  of  Hatch  Act 

T  '  18  June  1956 

Although  it  would  appear  that  members  of  the  North  Carolina  Merit 
System  Council  are  subject  to  the  Hatch  Act,  this  is  a  federal  question  and 
the  question  should  be  presented  to  the  attorneys  for  the  United  States 
Civil  Service  Commission,  A  person  w^ho  is  subject  to  the  Hatch  Act  would 
violate  the  Hatch  Act  by  introducing  a  candidate  for  office  w^ho  is  to  make 
a  campaign  speech. 


/',      Merit  System  Council;  Hatch  Act;  Applicability  to  Clerk 
.        .  ,        ;,  OF  County  Board  of  Elections 

3  April  1956 

In  view  of  the  Federal  Hatch  Act,  it  is  believed  that  an  employee  under 
the  Merit  System  should  not  undertake  to  serve  as  clerk  for  a  county 
board  of  elections. 


Merit  System  Council;  State  Veterans'  Preference  Law; 
■  '■''  Eligibility  of  Members  of  the  Coast  Guard 

26  October  1954 

During  World  War  II  the  Coast  Guard  was  made  a  branch  of  the  armed 
services  by  Executive  Order  of  the  President,  and  it  is  now  by  statute 
made  a  permanent  branch  of  the  armed  forces.  Persons  serving  in  the 
Coast  Guard  during  time  of  war  are  entitled  to  a  veteran's  preference  in 
State  employment  by  virtue  of  State  statute. 


Merit  System  Council  ;  Hatch  Act  ;  Applicability  of  Person  Serving  as 
Assistant  Deputy  or  Registrar  on  Election  Day 

21  September  1954 

Under  the  Hatch  Act  an  employee  subject  to  the  Merit  System  Rule  and 
whose  salary  is  financed  in  whole  or  part  by  grants  in  aid  from  the  Federal 
Government  should  not  act  as  an  assistant  or  deputy  to  a  registrar. 
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Merit  System  Council;  Local  Health  Officer; 
Permanent  Status;  Dismissal 

'■i      •.  .       .  6  July  1954 

Under  the  present  statute,  although  local  health  officers  must  have  the 
qualifications  required  by  the  Merit  System  they  are  subject  to  dismissal  at 
the  pleasure  of  the  local  board  of  health.  This  provision  could  probably  be 
nullified  by  a  federal  regulation  to  the  contrary  by  virtue  of  G.  S.  126-15. 


DIGEST   OF 

OPINIONS  TO  STATE   HOSPITALS 

AND   INSTITUTIONS 

Tuberculosis  Sanatoriums  Patients  Imprisoned  for  Failure  to  Take 
Treatment;  Payment  of  Fees 

24  January  1956 

Under  the  provisions  of  Chapter  89  of  the  Session  Laws  of  1955,  the 
county  of  legal  residence  of  a  person  committed  to  the  prison  department 
of  the  North  Carolina  Sanatorium  for  failure  to  submit  to  treatment  for 
tuberculosis  must  pay  to  the  Sanatorium  the  regularly  established  fee  for 
indigent  or  welfare  patients. 

Tuberculosis  Sanatoriums;  Admission  of  Patients;  Residence 
Requirements  as  to  Indigents 

1  December  1955 

An  indigent  person  is  not  eligible  for  admission  as  a  patient  to  a  State 
Tuberculosis  Sanatorium  until  such  person  has  resided  continuously  within 
this  State  for  a  period  of  one  year  prior  to  application  for  admission 


DIGEST   OF 
OPINIONS  TO   PERSONNEL   DEPARTMENT 

Merit  System;  Supervisor  of  Merit  Examinations;  Appointment 

11  May  1956 

Neither  the  statutes  nor  existing  Merit  System  regulations  require  the 
supervisor  of  merit  examinations  to  take  a  merit  examination  himself. 
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Merit  System  Council;  Accrued  Annual  Leave;  Transfer  of  Person 
From  State  Position  to  County  Position 

.yu-  y;f.       ■  18  January  1955 

A  Merit  System  employee  leaving  State  service  and  going  into  county 
service,  which  also  requires  Merit  System  as  to  method  of  employment,  is 
entitled  to  be  paid  in  a  lump  sum  for  accrued  annual  leave  upon  termination 
of  State  service. 


Employees;  Terminal  Leave;  Sick  Leave 

'  21  July  1954 

An  employee  who  has  severed  his  relations  with  the  State  and  who  has 
been  paid  for  his  accumulated  vacation  or  annual  leave  cannot  claim  sick 
leave  after  his  last  day  of  work. 


'  /li' 


DIGEST  OF 
OPINIONS  TO  BOARD  OF  EXAMINERS  OF 
PLUMBING  AND   HEATING  CONTRACTORS 


Plumbing  and  Heating  Contractors  ;  Suspension  or  Revocation 
r-  OF  License  FOR  Negligence 

,;  ..-■'   f.  -  -.      -  -  16  January  1956 

f 
The  State  Board  of  Examiners  of  Plumbing  and  Heating  Contractors         | 

does  not  have  authority  to  suspend  or  revoke  the  license  of  a  plumbing  or 

heating  contractor  who  may  be  guilty  of  gross  negligence  in  making  an 

installation  other  than  in  a  city  or  town  of  3500  population  or  more.    The 

Act  specifically  provides  that  it  is  applicable  to  persons  or  firms  engaged 

in  the  business  in  cities  or  towns  having  a  population  of  more  than  3500, 
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Plumbing  and  Heating  Contractors;  Definition  of  Cities  and  Towns; 
Licenses  Issued  Without  Examination 

"^  23  August  1954 

The  State  Board  of  Examiners  of  Plumbing  and  Heating  Contractors 
can  issue  a  license  without  examination,  under  G.  S.  87-21  (d),  to  those 
persons  who  had  an  established  place  of  business  in  a  city  or  town  which 
had  attained  a  population  of  more  than  3,500  as  of  record  of  the  last 
United  States  census,  and  who  produce  evidence  of  being  engaged  in  such 
business  and  pay  the  required  occupational  revenue  tax.  The  words  "city 
or  town"  refer  to  organized  municipal  corporations,  chartered  or  incor- 
porated under  the  laws  of  the  State  and  acting  as  political  subdivisions 
or  units  of  government.  Kannapolis  is  not  incorporated  and,  therefore,  this 
provision  would  not  be  applicable  to  a  resident  of  Kannapolis. 


DIGEST  OF 
OPINIONS  TO  STATE  PROBATION  COMMISSION 

Probation;  Suspension  op  Sentence;  Revocation  of  Probation 
OR  Suspension  of  Sentence;  Private  Prosecution 

'■■  I-.  :>: 

.,  ;  14  December  1956 

There  are  no  statutory  provisions  authorizing  the  appearance  of  "private 
prosecution"  in  a  hearing  relating  to  the  violation  of  the  terms  of  a  sus- 
pended sentence  by  a  person  placed  on  probation  under  the  State  probation 
law. 

Probation;  Out-Of-State  Supervision 

t..:::: -^i:  ■;;  "  8  July  1954 

Where  a  judge  permits  a  prisoner  under  a  judgment  of  suspended  sent- 
ence to  go  into  another  state  the  Probation  Department  has  no  jurisdiction 
or  supervision  over  such  probation,  since  under  the  Out-Of-State  Super- 
vision Act  investigation  has  to  first  be  made,  and  the  receiving  state  must 
agree  to  accept  and  supervise  the  probationer. 


48  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  [VOL. 

DIGEST  OF 

OPINIONS  TO  STATE  BOARD  OF 

PUBLIC  WELFARE 

■  Public  Welfare;  Adoption;  Who  May  Adopt;  G.  S.  48-4;  Appointment 
OF  Next  Friend  for  Minor  Petitioner 

A,-.  .;,,  .,..,.,,;,..   ,;,,,..  ^  .,■.,.•■■       ;■  .  .      ■•-    .  ...■..-,    9  J""e  1955 

G.  S.  48-4,  providing  that  any  person  over  twenty-one  years  of  age  may 
petition  to  adopt  a  child,  w^as  probably  intended  to  only  permit  the  creation 
of  a  relationship  of  parent  and  child  through  adoption  where  the  petitioners 
(husband  and  wife)  have  reached  the  age  of  twenty-one  years  at  the  time 
the  petition  is  filed  and  this  relationship  cannot  be  created  by  a  next  friend 
appearing  for  an  infant  petitioner  since  the  infant  herself  is  the  real 
plaintiff    (petitioner)    in   the   proceeding. 


Public  Welfare;  Eligibility  of  Members  of  County  Boards 
OF  Public  Welfare 

'''''-^■'■-■''.^-"'[  "■.-■v. '3.  ^   ■,  ■ .  - :_,.       .    .;.  „    . ; ,...   ;;>  T  .;  s  June  1955 

The  three  months  added  to  the  terms  of  members  of  county  boards  of 
public  welfare  by  the  provisions  of  House  Bill  397,  ratified  on  March  17, 
1955,  should  not  be  considered  for  the  purpose  of  determining  eligibility 
of  members  of  county  boards  of  public  welfare,  who  were  appointed  to  fill 
unexpired  terms,  to  fill  successive  terms  on  the  board.  Determination  of 
eligibility  of  these  members  to  serve  successive  terms  should  be  made  in  ac- 
cordance with  opinion  of  23  March  1950  contained  in  letter  to  Dr.  Ellen 
Winston,  Commissioner  of  Public  Welfare,  without  considering  the  addi- 
tional three  months  added  to  the  terms  by  the  above  bill. 


Public  Welfare;  Adoption;  Authority  to  Establish 
Standards  for  Placement  of  Children 

■  ■     ^     '  "'  -  17  May  1955 

The  State  Board  of  Public  Welfare  has  the  authority  to  set  standards 
with  regard  to  the  placing  and  supervision  by  both  private  and  public  agen- 
cies of  dependent,  delinquent,  and  defective  children  including  children 
placed  for  adoption.  Reference  G.  S.  108-3,  subsection  (3) ;  G.  S.  108-14, 
subsections   (4)  and  (10)  ;  and  G.  S.  110-49. 
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Public  Welfare;  Old  Age  Assistance  Lien;  G.  S.  108-30.1  et  seq.; 
Settlement  of  Claim  by  County  Commissioners 

6  April  1955 

Upon  payment  of  the  amount  of  the  claim  against  the  estate  of  an  old 
age  assistance  recipient  to  the  county  by  the  heirs  of  a  deceased  recipient, 
the  lien  should  be  cancelled.  If  the  amount  of  the  claim  exceeds  the  value 
of  the  property  covered  by  the  lien,  the  county  may  still  accept  a  reasonable 
sum  in  settlement  of  the  claim  and  may  thereupon  cancel  the  lien.  The  rea- 
sonableness of  the  sum  offered  in  relation  to  the  value  of  the  property 
covered  by  the  lien  should  be  determined  by  action  of  the  county  commis- 
sioners. 


DIGEST   OF 

OPINIONS  TO   DIVISION   OF   PURCHASE 

AND  CONTRACT 

Purchase  of  Materials,  Equipment  and  Supplies  by  County  Board  op 
Education  ;  Penalties  for  Failure  to  Do  So 

27  September  1955 

County  boards  of  education  are  required  under  G.  S.  115-372  to  purchase 
all  needed  materials,  equipment  and  supplies  under  contracts  awarded  by 
the  Division  of  Purchase  and  Contract.  Purchase  of  such  materials,  equip- 
ment and  supplies  otherwise  than  under  State  contract  renders  the  con- 
tract for  such  purchases  void  and  subjects  individual  board  members  to 
personal  liability  for  the  costs  thereof.  Such  action  would  also  make  such 
board  members  subject  to  criminal  prosecution  for  failure  to  obey  the  com- 
mand of  a  statute.  STATE  v.  BISHOP,  228  N.  C.  371. 


Milk  Commission;  Requirement  of  10  Days'  Notice  of 
Change  in  Price  of  Dairy  Products 

16  August  1955 

The  question  should  be  answered  in  the  affirmative.  All  that  the  statute 
requires  is  that  the  milk  commission  be  given  ten  days'  notice  of  the  change 
in  the  posted  price  of  dairy  products.  As  this  change  will  not  take  effect 
until  more  than  ten  days  have  elapsed,  the  statute  can  be  complied  with. 
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Libraries;  Purchases  for  County  and  Regional  Libraries 

16  September  1954 

The  Division  of  Purchase  and  Contract  is  not  authorized  to  make  pur- 
chases of  materials  and  supplies  for  county,  municipal  or  regional  libraries, 
in  the  expenditure  of  local  funds  or  funds  provided  by  the  State.  Such 
libraries  are  not  State  agencies  within  the  meaning  of  the  statutes  con- 
trolling activities  of  the  Division  of  Purchase  and  Contract. 


DIGEST  OF 
OPINIONS  TO  RETIREMENT  SYSTEM 

Retirement  System;  Social  Security;  Coverage;  Substitute  Teachers; 
Not  Covered  by  Retirement  System 

''---'■     -'^  28  June  1956 

A  person  employed  as  a  substitute  teacher  is  not  covered  by  the  Teachers' 
and  State  Employees'  Retirement  System. 


Retirement  System;  Social  Security;  Coverage;  Law  Enforcement 
Officers  ;  Relationships  op  Various  State  Retirement  Systems 

:  ;;  28  June  1956 

A  local  enforcement  officer  employed  by  a  participating  governmental 
unit  automatically  becomes  a  member  of  the  Local  Governmental  Em- 
ployees' Retirement  System  and  a  state  law  enforcement  officer  automati- 
cally becomes  a  member  of  the  Teachers'  and  State  Employees'  Retirement 
System  unless  he  personally,  in  each  case,  elects  to  become  a  member  of 
the  Law  Enforcement  Officers'  Benefit  and  Retirement  Fund. 


Retirement  System  ;  Death  in  Service  ;  Designated  Beneficiary 

18  June  1956 

When  a  state  employee  dies  in  service,  the  person  he  has  designated  as 
his  beneficiary  is  entitled  to  a  refund  of  his  retirement  system  contributions 
even  though  such  beneficiary  is  not  his  wife  and  is  a  woman  he  lived  with 
before  marriage. 


L 


33]  biennial  report  op  the  attorney  general  51 

Social  Security  Coverage;  Durham  Public  Library 

9  May  1956 

The  Durham  Public  Library  is  a  governmental  entity  for  Social  Security 
purposes.         -:  . 

Social  Security  Coverage;  Bethel  Public  Library 

9  May  1956 

The  Bethel  Public  Library  is  a  governmental  entity  for  Social  Security 

purposes. 

Social  Security;  Coverage;  City  of  Hendersonville ;    . 
Henderson viLLE  Water  Commission 

■'*''''  '  '"  4  May  1956 

The  City  of  Hendersonville  and  the  Hendersonville  Water  Commission 
are  regarded  as  a  single  political  entity  for  Social  Security  purposes. 

gr  f  ■.■..,      Social  Security;  Coverage;  City  of  Greenville; 
Greenville  Utilities  Commission 

H.,  i'.r. ';'    ■..::■  4  May  1956 

The  City  of  Greenville  and  the  Greenville  Utilities  Commission  consti- 
tute a  single  political  entity  for  Social  Security  purposes. 

Social  Security;  Coverage;  City  of  Concord;  Concord 
_  _._    .  Board  of  Light  and  Water  Commissioners 

'    g.M^-c^i^:>-:        .     :  ,    .  4  May  1956 

The  Concord  Board  of  Light  and  Water  Commissioners  is  a  part  of  the 
Concord  City  Government  and  its  employees  should  be  treated  as  City  em- 
ployees for  Social  Security  purposes. 

Social  Security;  Coverage;  City  and  County  Boards  of  Education; 
Part-Time  Regular  Positions 

:'(■'-! f  iW::.i'   '.:■  -  4  May  1956 

For  Social  Security  purposes,  the  position  of  being  a  member  of  a  city 
or  county  board  of  education  is  a  part-time  regular  position. 
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Retirement  System;  University  Professors; 
When  Retirement  Effective 

-  1  May  1956 

Although  University  professors  are  ordinarily  paid  in  12  installments 
beginning  in  September  and  running  through  August,  such  a  person  be- 
comes eligible  for  retirement  on  July  1st  provided  he  has  completed  all 
duties  for  the  current  year  and  been  paid  the  total  salary  therefor  prior 
to  June  1st. 

....      Retirement  Fund;  Social  Security  Coverage;  Referendum; 
Implementing  Legislation 

.      ,.-  ,       .  ~^  17  Apnl  1956 

Existing  State  legislation  is  inadequate  to  implement  Social  Security 
coverage  w^ith  respect  to  the  Law  Enforcement  Officers'  Benefit  and  Re- 
tirement Fund. 

Retirement  System;  Beneficiary  Under  Option;  Statutory 
Prohibition  Against  Assignment 

'^      ''   '    '     '^  ""'•'';;''"  16  April  1956 

A  beneficiary  under  an  option  selected  w^ith  respect  to  The  Teachers'  and 
State  Employees'  Retirement  System  is  prohibited  by  Section  135-9  of  the 
General  Statutes  from  assigning  benefits  thereunder. 

Retirement  System  ;  Retirement  Benefits  ;  Refund  of  Contribution  ; 
Proof  of  Death;  A-6632  W-33146 

^  ■  3  April  1956 

A  United  States  General  Accounting  Office  document  recognizing  the 
death  of  a  member  of  the  Armed  Forces  is  adequate  proof  of  death,  nothing 
else  appearing  to  the  contrary,  for  the  purpose  of  making  a  refund  of  a 
contribution  to  the  State  Retirement  System  Fund. 

Retirement  System;  Secretary;  Local  Governmental  Employees' 

Retirement  System;  Secretary;  "State  Agency"  for 

Social  Security  Purposes;  Compensation 

<        -  22  March  1956 

The  Board  of  Trustees  of  the  Teachei-s'  and  State  Employees'  Retirement 
System  and  the  Board  of  Trustees  of  the  Local  Government  Employees' 
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Retirement  System  are  each  authorized  to  employ  a  secretary  and  fix  his 
compensation,  and  the  same  person  may  be  employed  to  serve  in  both 
capacities.  The  Secretary  of  the  Teachers'  and  State  Employees'  Retirement 
System  is  by  statute  designated  the  "State  agency"  for  federal  Social 
Security  administrative  purposes,  and  statutory  duties  are  imposed  on  said 
Secretary  with  respect  thereto.  .  ,    ■ 


Retirement  System;  Coverage;  State  Commission  for  the  Blind; 
Rehabilitation  Center  Employees;  Vending  Stand  Employees 

6  March  1956 

Employees  of  the  State  Blind  Commission,  whether  they  be  blind  persons 
employed  on  a  salary  basis  to  operate  vending  stands  or  whether  they  be 
supervisory  employees,  and  employees  operating  the  Rehabilitation  Center 
for  the  Blind  are  all  State  employees  and  subject  to  the  coverage  of  the 
Teachers'  and  State  Employees'  Retirement  System  in  the  same  manner  as 
employees  of  any  other  State  department,  commission  or  agency. 


Retirement  System  ;  Local  Governmental  Employees'  Retirement 
System  ;  Right  to  Draw  Benefits  from  Each  System 

10  February  1956 

A  person  who  has  received  more  than  20  years  service  credit  as  a  State 
employee  or  teacher  subject  to  the  provisions  of  the  Teachers'  and  State 
Employees'  Retirement  System,  and  who  has  served  a  number  of  years 
as  a  local  governmental  employee  subject  to  the  coverage  of  the  Local  Gov- 
ernmental Employees'  Retirement  System  is,  upon  reaching  retirement 
age,  entitled  to  receive  benefits  from  both  retirement  systems. 


Social  Security;  State  Higher  Educational  Institutions; 
Employees  as  State  Employees 

17  January  1956 

Employees   of   State-supported   higher   educational   institutions   are,   for 
Social  Security  purposes.  State  employees. 

Social  Security;  School  Teachers;  Local,  Not  State  Employees 

^  17  January  1956 

Public  school  teachers  are  not  State  employees  but  are  employees  of  the 
various  local,  county  and  city  boards  of  education. 
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Retirement  System;  Retirement  Benefits;  Mistake  in  Age  op  Wipe; 
Right  to  Make  Subsequent  Adjustments 

'  J    i-;'  11  January  1956 

When  a  member  of  the  Teachers'  and  State  Employees'  Retirement  Sys- 
tem furnishes  proof  that  such  person's  age  was  incorrectly  noted  on  retire- 
ment records,  the  same  may  be  corrected  and  appropriate  adjustments  made 
in  the  payment  of  benefits. 

",  Social  Security;  Superior  Court  Reporter;  Employee  Status 

^«,  .c-r.  !  -  ■-.     ^  v.-'t  .         m  ,     ,  .  r,.,-    r    i,  ,l;    1  December  1955 

A  court  reporter  who  serves  in  several  counties  and  is  paid  separately 
and  directly  by  each  county  is  an  employee  of  each  of  the  several  counties 
involved. 

Retirement  System;  Coverage;  Employees  of  War  Manpower 
Commission;  Right  to  Credit  for  Time  While  Employed 
'  by  War  Manpower  Commission 

29  September  1955 

A  person  is  not  eligible  to  receive  credit  for  service  with  the  War  Man- 
power Commission  insofar  as  the  North  Carolina  Teachers'  and  State  Em- 
ployees' Retirement  System  is  concerned  unless  he  was  an  employee  of  this 
State  at  the  time  he  came  under  the  jurisdiction  of  the  War  Manpower 
Commission  (as  authorized  by  G.  S.  135-3),  or  unless  he  was  transferred 
from  Commission  employment  to  State  employment,  under  the  conditions 
authorized  by  G.  S.  135-16. 

Social  Security;   Coverage;   Cabarrus  Memorial  Hospital  Employees 

9  September  1955 

The  employees  of  the  Cabarrus  County  Hospital  are  eligible  for  Social 
Security  coverage  under  the  provisions  of  Article  2  of  Chapter  135  of  the 
General  Statutes. 

Social  Security;  Eligibility;  Hospitals;  Davie  County  Hospital 

u.-ii.  vi «.;-.;;<    M.  9  September  1955 

The  employees  of  the  Davie  County  Hospital  are  eligible  for  Social  Se- 
curity coverage  under  the  provisions  of  Article  2  of  Chapter  135  of  the 
General  Statutes. 


. 
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'-'    Social  Security;  Exclusion  of  Policemen 

25  August  1955 

The  words  "policemen's  position"  is  restricted  to  that  group  of  law  en- 
forcement officers  designated  as  policemen  in  the  North  Carolina  General 
Statutes,  Sections  140-20  and  140-21,  whose  duties  are  devoted  to  the  en- 
forcement of  law  in  cities  or  towns,  and  as  a  corollary,  that  no  other  law 
enforcement  officers  come  within  the  term.  It  is  submitted  that  municipal 
policemen  are  the  only  law  enforcement  group  excluded  from  the  Social 
Security  Act,  Section  218,  subsection  5,  as  passed  by  the  83rd  Congress, 
which  conclusion  is  drawn  from  the  fact  that  the  words  "other  law  en- 
forcement units,  agencies  or  departments"  are  deleted  from  the  bill, 
thereby  showing  an  intent  that  they  not  be  excluded. 

Retirement  System  ;  Article  II,  Section  31  of  Constitution  of  North 

Carolina;  H.  B.  498;  Transfer  of  Contributions  from  the 

Retirement  System  Under  Sections  3  and  9  of 

H.  B.  498 

26  July  1955 

The  expenditure  of  funds  as  authorized  by  Sections  3  and  9  of  H.  B. 
498  in  order  to  accomplish  the  integration  of  the  Old  Age  and  Survivors' 
Insurance  Program  with  the  Teachers'  and  State  Employees'  Retirement 
System  is  not  contrary  to  Article  II,  Section  31  of  the  Constitution  of 
North  Carolina,  inasmuch  as  such  expenditures  are  for  Retirement  System 
purposes. 

Retirement  System;  Eligibility  for  Pension  Under  H.  B.  937; 
Prior  Service  and  Membership  Service 

;;-r      ,    ,     "  6  July  1955 

H.  B.  937  grants  a  pension  to  a  school  teacher  who  has  completed  25 
years  of  service  and  is  70  years  of  age  on  or  before  July  1,  1955  and  is  un- 
able to  teach.  The  only  requirements  are  necessary  service  period,  age,  and 
inability  to  teach;  it  does  not  require  that  any  of  the  years  of  the  service 
period  shall  be  creditable  prior  service  as  defined  in  the  Teachers'  and  State 
Employees'  Retirement  Act,  nor  does  it  require  that  the  service  shall  be 
membership  service  as  defined  in  said  Act.  In  short,  it  only  requires  the 
necessary  number  of  years  of  service  as  a  teacher  prior  to  the  cut-off  date. 


;ivjir. 
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Retirement  System;  Employee  in  Federal  Service; 
Withdrawal  of  Membership 

26  October  1954 

An  employee  who  leaves  State  service  and  goes  on  the  Federal  payroll 
and  who  is  absent  from  the  System  for  five  consecutive  years  and  who 
withdraws  his  accumulated  contributions  ceases  to  be  covered  under  the 
Retirement  System  and  ceases  to  be  a  member.  The  Retirement  System  is 
not  authorized  to  consider  Federal  service  as  State  service. 

Retirement  System;  Coverage;  Employees  of  Wholly  Owned 
Instrumentality  of  Government 

23  July  1954 

Where  a  charitable,  non-profit  hospital  corporation  operates  under  the 
control  of  the  county  and  its  basic  property  and  fixtures  are  owned  by  the 
county,  it  is  a  wholly  owned  instrumentality  of  government,  and  its  em- 
ployees are  entitled  to  coverage  under  Title  II  of  the  Social  Security  Act. 


DIGEST   OF 
'       OPINIONS  TO  WILDLIFE   RESOURCES 
COMMISSION 

Wildlife  Resources  Commission;  Bob  White  Quail;  Open  Season; 
Bag  Limits;  Shooting  Preserves;  Special  Regulations 

5  June  1956 

The  Wildlife  Resources  Commission  does  not  have  statutory  authority 
to  provide  special  open  season  limits  and  special  bag  limits  for  privately 
owned  hunting  preserves  which  have  been  stocked  with  quail. 

Wildlife  Resources  Commission;  Fishing  Licenses;  Temporary  Act 
Authorizing  Resident  Servicemen  to  Fish  Without  License 

'      '    '  *  "  "'"■  15  May  1956 

World  War  II  is  officially  over,  and  the  provisions  of  Chapter  647,  Session 
Laws  of  1945,  authorizing  resident  servicemen  of  this  State  to  fish  without 
a  license,  are  no  longer  in  effect. 
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Wildlife  Resources  Commission;  Fish  and  Fisheries;  Rivers  and 

Streams;  Obstructing  Passage  of  Fish  in  Streams;  Waters 

Subject  to  Jurisdiction  of  Wildlife  Resources  Commission 

28  October  1955 

G.  S.  113-251,  relating  to  obstructing  the  passage  of  fish  in  streams,  as 
the  same  appears  in  Volume  3A  of  the  General  Statutes  has  not  been  re- 
pealed. 


Wildlife  Resources  Commission;  Wildlife  Protectors 
Are  Not  Peace  Officers 

26  October  1955 

Wildlife  protectors  are  by  statute,  G.  S.  113-91  (d)  and  113-41,  clothed 
with  some  of  the  powers  and  duties  of  peace  officers,  but  they  are  not  peace 
officers  and  are  not  within  the  puryiew  of  Chapter  58,  Laws  of  1955. 


...  Lottery  Laws;  Shooting  for  Beep 

29  August  1955 

It  is  not  a  violation  of  the  gambling  laws  of  this  State  for  a  person  to 
engage  in  a  deer  shoot. 


Game  Laws;  Authority  op  Wildlife  Resources  Commission 
to  Prescribe  Open  Season  on  Doe  Deer 

7  July  1955 

The  Wildlife  Resources  Commission  has  no  authority  to  provide  for  an 
open  season  on  doe  or  female  deer. 


Waters;  Private  Ponds;  Public  Waters;  Municipal  Reservoir 

5  April,  1955 

Whether  or  not  the  municipal  water  reservoir  of  Gastonia  would  con- 
stitute private  ponds  or  public  waters  under  the  statute  and  definitions 
provided  in  the  rules  of  the  Wildlife  Resources  Commission  is  doubtful. 
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Federal  Game  Laws;  Arrests  for  Violation  of;  Person  Arrested  to  be 
Taken  Before  Nearest  United  States  Commissioner 

3  August  1954 

Employees  of  the  Forest  Service  of  the  United  States  must  take  violators 
of  game  laws  before  the  nearest  United  States  commissioner.  A  State 
Refuge  Manager  who  holds  a  commission  from  the  United  States  Govern- 
ment authorizing  him  to  make  arrests  for  the  violations  of  laws  relating  to 
national  forests  should  also  take  the  offenders  before  the  nearest  United 
States  commissioner.  Title  16,  Section  559,  U.S.C.A. 


DIGEST  OF 

OPINIONS  TO  DEPARTMENT  OF  ARCHIVES 

AND  HISTORY 

Zbbulon  Baird  Vance  Memorial  Commission;  H.  B.  221 

'  23  February  1955 

The  Zebulon  Baird  Vance  Memorial  Commission  continues  to  function 
if  H.  B.  221  is  enacted.  The  power  of  eminent  domain  given  the  Depart- 
ment of  Conservation  and  Development  by  H.  B.  221  could  not  be  used 
to  acquire  title  to  the  property  by  the  Commission  or  the  Department  of 
Archives  and  History. 


DIGEST  OF 
.       OPINIONS  TO  BURIAL  ASSOCIATION 
COMMISSION 

Burial  Associations;  Limitation  on  Operating  Expenses 

:■■  ;.;;m;1  'j      r-   ^l^^:;:,    ,;;^- ,  13  September  1955 

A  burial  association  may  spend  for  operating  expenses  thirty  per  cent 
(30%)  of  the  total  assessments  collected  plus  thirty  per  cent  (30%)  of 
the  net  income  carried  upon  investment  of  surplus  funds  in  any  one 
calendar  year. 
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Burial  Associations;  Employment  of  Counsel  by 
Burial  Association  Commission 

10  November  1954 

A  State  agency  which  is  supported  entirely  by  funds  other  than  State 
funds  is  authorized  to  employ  counsel  without  approval  of  the  Governor 
and  Attorney  General. 


Burial  Associations;  Burial  of  Member  Beyond  Territory 
Served  by  Official  Funeral  Director 

22  September  1954 

Under  the  Mutual  Burial  Association  Law  where  a  director  is  desig- 
nated to  perform  funeral  services  outside  the  normal  territory  of  a  mutual 
burial  association  the  outside  director  is  to  be  paid  the  full  benefits  under 
the  burial  insurance  certificate,  and  the  secretary-treasurer  of  the  burial 
association  has  no  right  to  retain  any  portain  of  these  benefits. 


DIGEST   OF 

OPINIONS  TO  BOARD  OF  EMBALMERS  AND 

FUNERAL  DIRECTORS 

Embalmers  and  Funeral  Directors;  Appointment 
of  Officers  to  the  Board 

27  July  1954 

The  statute  requiring  the  members  of  the  State  Board  of  Embalmers 
and  Funeral  Directors  to  be  elected  at  the  June  meeting  of  the  N.  C. 
Funeral  Directors  and  Burial  Association,  Inc.,  is  not  a  mandatory  re- 
quirement but  a  statutory  requirement,  and  the  annual  time  of  meeting 
having  been  changed  to  the  month  of  May  the  election  of  such  officers 
in  May  is  legal  and  valid. 
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DIGEST  OF 
^OPINIONS  TO  DEPARTMENT  OF  MOTOR 

VEHICLES 

Motor  Vehicles;  Drivers'  Licenses;  Out-op-State  Convictions; 
Period  op  Suspension  or  Revocation 

18  May  1956 

The  Department  of  Motor  Vehicles  has  the  authority  to  either  suspend 
or  revoke  the  driver's  license  of  a  resident  of  this  State  who  has  been 
convicted  of  drunken  driving  in  another  state.  If  the  Department  chooses 
to  revoke  the  license,  the  period  of  revocation  must  be  one  year.  If  the 
Department  choses  to  suspend  the  period  of  suspension  may  not  exceed 
one  year  and  may  be  less  than  one  year. 


Motor  Vehicles;  Driver's  License;  Unsatisfied  Judgment;  Judgment 

Against  Serviceman  ;  Soldiers'  and  Sailors'  Civil 

Relief  Act,  Effect  of 

16  May  1956 

A  judgment  obtained  in  violation  of  the  Soldiers'  and  Sailors'  Civil 
Relief  Act,  50  USCA  App.  Section  520,  is  voidable  and  not  void.  The 
judgment  remains  valid  until  vacated  and  the  Department  must  consider 
the  judgment  as  valid  under  the  Financial  Responsibility  Act. 


i    ,'        Diplomatic  Immunity      -;^    j  *.<?;/;  ?| 

-  9  May  1956 

The  ancient  law  of  nations  granting  diplomatic  immunity  to  foreign 
ambassadors  and  ministers  and  their  official  households  is  still  in  force 
and  effect  and  is  now  expressed  in  U.  S.  C.  A.  Title  22,  Section  252,  and 
such  persons  are  not  subject  to  either  civil  or  criminal  arrest. 

Motor  Vehicles;  Rules  of  the  Road;  Speed  Limits;  School  Busses; 

School  Activities 

13  April  1956 

Activities  Busses  owned  and  operated  by  the  public  schools  of  the  State 
are  subject  to  the  35  m.  p.  h.  speed  limit. 
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Motor  Vehicles;  Dealers  and  Manufacturers  Licensing  Law; 
Definition  of  "Salesman" 

6  April  1956 

An  individual  who  furnishes  names  of  prospective  buyers  to  a  motor 
vehicle  dealer,  and  who  receives  from  the  dealer  the  sum  of  $25  for  each 
prospect  who  purchases  a  new  car  within  thirty  days,  but  who  does  not 
contact  the  prospective  purchaser  himself  or  make  any  effort  to  sell  an 
automobile,  is  not  a  "salesman"  within  the  meaning  of  the  Dealers  and 
Manufacturers   Licensing  Law. 

Motor  Vehicles  ;  Dealers  and  Manufacturers  Licensing  Law  ; 
Newspaper  Advertising  Sale  of  "New  Motor  Vehicles" 

BY  NON-FRANCHISED  DEALERS 

6  April  1956 

It  is  not  unlawful  for  a  newspaper  to  accept  classified  advertising  from  a 
non-franchised  automobile  dealer,  to  the  effect  that  said  dealer  has  new 

or  unused  motor  vehicles   for   sale. 

Motor  Vehicles  ;  Financial  Responsibility  Act  of  1953 ;  Form  of  Bond 
Filed;  Availability  of  Information  to  Other  Parties 

3  April  1956 

Section  20-279.9  of  the  North  Carolina  General  Statutes  provides  that 
an  individual  may  file  a  personal  bond,  with  two  individual  sureties,  as  ful- 
fillment of  the  security  requirement  under  the  Financial  Responsibility 
Act.  The  information  contained  on  personal  bonds  filed  under  Section 
;  20-279.9  is  not  confidential,  and  the  Department  of  Motor  Vehicles  may 
make  such  information  available  to  members  of  the  general  public. 

Motor  Vehicles;  Driver's  License;  Restoration  of  License; 
Mental  Hospital  Patient 

21  March  1956 

Section  20-9  (d)  of  the  North  Carolina  General  Statutes  provides  that 
one  "who  has  been  previously  adjudged  insane  or  an  idiot,  imbecile, 
grand  mal  epileptic,  or  feeble-minded,"  and  who  at  the  time  of  applying 
for  a  driver's  license  has  not  been  restored  to  competency  by  judicial 
decree  or  released  from  a  mental  hospital  upon  certificate  of  the  super- 
intendent that  such  person  is  competent,  shall  not  be  licensed  to  operate 
a  motor  vehicle  by  the  Department  of  Motor  Vehicles.  It  is  not  a  sufficient 
cei'tificate  from  the  superintendent  of  a  mental  hospital  that  the  former 
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patient  is  in  his  openion  "competent  to  drive  a  motor  vehicle."  Rather, 
the  certificate  of  competency  which  the  statute  contemplates  that  the 
superintendent  v^^ill  give  has  reference  to  general  mental  competency  of 
that  individual,  and  not  merely  the  individual's  competency  to  operate  a 
motor  vehicle.  It  is  sufficient  under  this  statute  for  the  superintendent  to 
certify  that  "in  his  opinion  the  former  patient  is  now^  competent." 

Criminal  Law;   Concealed  Weapon;   Out-of-State  Patrolman 

',,,,,   ...    .  ..     ,  ,  19  March  1956 

A   police   officer   of  another   state   is   not   entitled   to    carry    a   concealed 

weapon  in  North  Carolina. 

i  „ 

Motor  Vehicles  ;  Overloading  ;  Authority  of  Officer, 

Under  G.  S.  20-118.1,  to  Weigh  Vehicle 

r'.]«r  ,Ui«A  ■)    .  rj  March  1956 

A  State  Highway  Patrolman  has  no  authority,  under  G.  S.  20-118.1,  to 
require  that  a  vehicle  which  has  been  stopped  for  an  overloading  violation 
go  beyond  the  two-mile  limit  in  order  to  be  weighed;  however,  there  is 
nothing  in  the  statute  v/hich  would  prohibit  the  driver  of  the  vehicle  in 
question  to  proceed  voluntarily  to  a  weight  station  which  is  located  more 
than  two  miles  distant.  And  if  the  driver  of  such  a  vehicle  voluntarily  goes 
beyond  the  two-mile  limit,  and  if  the  vehicle  was  found  to  be  overloaded, 
the  penalties  prescribed  by  G.   S.  20-96  and  G.   S.  20-118  are  applicable. 

:    Motor  Vehicles  ;  Title  and  Eegistration  ;  Registering  Vehicles  for 
"Joint  Tenants  with  Right  of  Survivorship";  Authority  of 
.  Department  to  Transfer  Title  and  Registration 

,",_','/,'  TO  Surviving  Owner 

'•""'         ■"'■■'      ''-    ■     ■     ■■■'•'■''      "  10  February  1956 

If  a  motor  vehicle  is  registered  in  the  names  of  more  than  one  person 
"as  joint  tenants  with  right  of  survivorship,"  the  Department  of  Motor 
Vehicles  does  not  have  authority  to  transfer  title  and  registration  of  the 
vehicle  to  the  "surviving  owner"  simply  upon  the  basis  of  this  form  of 
registration.  Survivorship  in  joint  tenancy,  in  both  real  and  personal 
property,  has  long  been  abolished  in  this  State  by  statute;  however,  the 
right  to  survivorship  in  personalty  can  be  established  by  contract  between 
the  parties.  The  Department  of  Motor  Vehicles  has  authority,  in  its  dis- 
cretion, to  accept  application  for  registration  of  motor  vehicles  in  the 
name  of  two  or  more  individuals  with  a  notation  of  "survivorship"  as 
being  some  evidence  that  the  parties  have  contracted  for  such  right  of 
survivorship.  However,  upon  the  death  of  one  of  the  owners  title  and 
registration  should  not  be  transferred  to  the  surviving  owner  without 
more  specific  evidence  that  the  parties  have  so  contracted. 


33]  biennial  report  of  the  attorney  general  63 

Motor  Vehicles;  Drivers'  Licenses;  Miscellaneous;  Sufficiency  of 
Notice  of  Suspension  or  Revocation 

'  '  10  February  1956 

Notices  of  revocation  or  suspension  of  drivers'  licenses  issued  by  the 
Department  of  Motor  Vehicles  do  not  have  to  be  signed  personally  by  the 
Commissioner  of  Motor  Vehicles.  Such  notices  may  be  signed  by  duly 
authorized  agents  or  employees  of  the  Department. 


Motor  Vehicles ;  Drivers  Licenses;  Drunken  Driving;  Two 
Convictions;  Offenses  Prior  to  First  Conviction 

17  November  1955 

A  driver  is  arrested  on  a  charge  of  drunken  driving.  The  following  day 
he  is  again  arrested  on  a  similar  charge.  He  is  tried  and  convicted  on  the 
first  charge  at  a  subsequent  date  and  is  later  tried  and  convicted  on  the 
second  charge.  His  driver's  license  should  be  revoked  for  three  years  for 
a  second  conviction  of  drunken  driving. 


Motor  Vehicles;  Drivers  Licenses;  Drunken  Driving;  .■ 

Conviction  IN  Foreign  Country 

16  November  1955 

Under  G.  S.  20-23  the  Department  of  Motor  Vehicles  is  authorized  to 
suspend  or  revoke  the  driver's  license  of  a  resident  of  this  State  upon 
receipt  of  notice  of  conviction  of  such  person  in  another  "State"  of  any 
offense  which,  if  committed  in  this  State,  would  be  grounds  for  suspension 
or  revocation;  but  a  conviction  in  Canada  is  a  conviction  in  a  foreign 
country  and  not  in  another  "State"  within  the  meaning  of  G.  S.  20-23, 
which  has  reference  to  one  of  the  other  forty-seven  States  within  the 
United  States,  and  therefore  the  Department  is  not  authorized  to  revoke 
a  driver's  license  on  the  basis  of  receiving  notice  of  a  drunken  driving- 
conviction   in   Canada. 


Motor  Vehicles;  Equipment;  Lights  on  Horse  Drawn  Vehicles 

7  November  1955 

The   provisions   of   the   motor   vehicle   laws   relating   to   lights    apply   to 
horse  drawn  carts.   G.   S.  20-129    (f). 
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I    ..  ,  Motor  Vehicles;  Driver's  Licenses;  Notices  op 

Suspension  and  Revocation 

,  7  November  1955 

Orders  of  revocation  and  suspension  of  drivers'  licenses  should  be  issued 
in  the  name  of  the  Commissioner  of  Motor  Vehicles. 

Schools;  Busses;  Authority  to  Use  for  School  Bus  Driver  Training 

3  October  1955 

Local  school  boards  may  authorize  the  use  of  school  busses  to  transport 
students  attending  a  school  bus  driver  training  class  conducted  by  the 
N.  C.  Department  of  Motor  Vehicles,  but  the  local  board  may  not  authorize 
use  of  a  public  school  bus  for  such  purpose  where  the  round  trip  mileage 
exceeds  25  miles,  nor  may  a  public  school  bus  be  taken  out  of  the  State 
of  North  Carolina. 

Motor  Vehicles;   Equipment;  Directional  Signals;   School  Busses 

6  September  1955 

The  Department  of  Motor  Vehicles  may  approve  any  mechanical  device 
which  in  its  opinion  is  sufficient  to  give  the  turn  signal  required  by  G.  S. 
20-154. 

Motor  Vehicles;  Title  and  Registration;  Common  Carriers  of 

Passengers;  3%  Gross  Receipts  Tax;  Tax  Applicable 

to  Express  Hauled  by  Busses 

2  September  1955 

The  three  per  cent  gross  receipts  tax  applicable  to  common  carriers  of 
passengers,  under  G.  S.  20-87  (a)  applies  to  gross  revenue  received  by 
such  carriers  for  hauling  incidental  amounts  of  express.  The  statute  makes 
no  distinction  between  passenger  revenue  and  other  revenue  derived  from 
operation  of  vehicles  by  common  carriers  of  passengers. 

Motor  Vehicles;  Title  and  Registration — For  Hire;  Income  from 

Interstate  Movements;  Trucks  Licensed  in  North  Carolina 

1  August  1955 

A  North  Carolina  common  carrier  whose  vehicles  are  registered  in  this 
State  must  pay  a  tax  under  G.  S.  20-88  (e)  not  only  on  revenue  received 
from  intrastate  commerce  in  this  State  but  also  on  a  proportionate  part 
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of  revenue  received  from  interstate  commerce  originating  in,  terminating 
in,  or  passing  through  this  State,  the  proportionate  part  to  be  computed 
under  the  provisions  of  G.  S.  20-88   (e). 


Motor  Vehicles  ;  Equipment  ;  Lights  on  Vehicle 
Operated  in  Daylight  Hours 

28  July  1955 

Lights  and  reflectors  specified  by   G,   S.  20-129.1   must  be  installed  on 

any  vehicle  which  is  operated  on  a  highway  between  one-half  hour  after 
sunset  and  one-half  hour  before  sunrise,  or  at  any  other  time  when  any 
person  on  the  highway  at  a  distance  of  200  feet  is  not  clearly  discernible. 


Industrial  Commission;  Costs;  Authority  of  Industrial  Commission  to 
'  Tax  Costs  Against  State  Agencies  in  Tort  Claims  Proceedings 

21  July  1955 

Under  the  provisions  of  G.  S.  143-291.1,  as  enacted  in  Section  2,  Chapter 
1102,  Session  Laws  of  1955,  the  Industrial  Commission  does  not  have 
authority  to  tax  costs  in  a  tort  claims  proceeding  against  a  State  agency 
in  which  a  final  decision  was  rendered  denying  the  claim.  The  State  agency 
in  such  a  case  is  neither  directed  nor  authorized  to  pay  costs  taxed  against 
it  by  the  Industrial  Commission. 

In  a  case  in  which  an  appeal  is  pending,  the  State  agency  is  not  re- 
quired, under  the  provisions  of  G.  S.  143-291.1,  to  pay  costs  which  have 
been  taxed  against  it,  prior  to  final  determination  of  the  case  on  appeal. 


Motor  Vehicles ;  Driver's  Licenses;  Operation  After  Revocation; 
Minimum  Additional  Period 

19  July  1955 

When  an  operator  whose  license  is  in  a  state  of  suspension  or  revocation 
is  found  driving  a  motor  vehicle  on  the  highways  of  the  State  after  July 
1,  1955,  it  is  mandatory  that  the  Department  of  Motor  Vehicles  add  to 
the  period  of  suspension  or  revocation  then  in  effect  an  additional  period 
of  suspension  of  revocation,  as  the  case  may  be,  of  one  year  for  the  first 
'  offense,  three  years  for  the  second  offense,  and  a  permanent  period  for  a 
third  or  subsequent  offense. 
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.  .  f.;,  ,.j,,.     Motor  Vehicles;  Title  and  Registration;  Fees; 
K..'  i,,,j.^J,  Common  Carriers  of  Passengers 

4  February  1955 

The  test  of  whether  receipts  of  a  carrier  of  passengers  are  subject  to 
the  6%  tax  imposed  by  G.  S.  20-87  is  the  nature  of  the  carrier's  operation, 
in  the  type  of  passengers  from  whom  the  revenue  in  question  is  derived. 
A  common  carrier  must  pay  the  6%  tax  on  revenues  received  from  indus- 
trial workers  traveling  between  home  and  work  on  commutation  tickets. 
It  must  also  pay  the  tax  on  receipts  from  charter-party  operations  of  a 
common  carrier  bus.  If  the  vehicle  is  in  fact  not  a  "common  carrier"  vehicle 
but  is  a  "for  hire"  vehicle,  the  fact  that  the  ovraier  procured  "common 
carrier"  license  plates  for  it  does  not  subject  him  to. the  6%  tax  on  gross 
receipts   from   it. 

Motor  Vehicles;  Arrest  Without  Warrant;  Driving  Without  License 

1  December  1954 

G.  S.  20-183  does  not  apply  to  violations  of  the  driver's  license  law. 
Therefore,  an  arrest  without  a  warrant  for  driving  without  a  license  is 
not  authorized  by  that  statute.  G.  S.  20-49  authorizes  a  member  of  the 
Highway  Patrol  to  arrest  without  a  warrant  for  any  violation  in  his 
presence  of  any  law  relating  to  the  operation  of  vehicles  or  the  use  of  the 
highway.  This  does  not  apply  where  the  defendant  did  not  drive  in  the 
presence  of  the  officer. 

:     .i  Motor  Vehicles;  Overloading;  Over  License  Limit; 

':•■■::•._         .-. .  .    .■         Non-Residents ;  Penalties 

12  November  1954 

A  non-resident  corporation  operating  a  tractor-trailer  in  North  Carolina 
under  the  reciprocity  provisions  of  G.  S.  20-83  is  liable  for  the  penalties 
set  forth  in  G.  S.  20-118  when  such  vehicle  is  loaded  in  excess  of  the 
weight  for  which  license  has  been  procured. 

Motor  Vehicles;  Driver's  Licenses;  Habitual  Use  of  Narcotic  Drugs; 
Restoration  of  License 

12  November  1954 

A  person  whose  driver's  license  has  been  revoked  because  of  his  having 
been  committed  to  an  institution  for  treatment  of  habitual  users  of  nar- 
cotic drugs  may  not  have  his  license  restored  until  there  is  filed  with  the 
Department  of  Motor  Vehicles  a  judicial  order  or  decree  stating  that  he  is 
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"competent"  or  a  certificate  from  the  person  in  charge  of  the  hospital 
stating-  that  he  is  "competent."  "Competent"  means  that  he  is  no  longer 
"an  habitual  user  of  narcotics." 

Motor  Vehicles;  State  Highway  Patrol;  Arrest  of  Foreign  Diplomats 

•  10  November  1954 


I  Foreign  ambassadors,  ministers  and  consuls,  as  well  as  the  members  of 

their  official  households,  families,  and  servants,  are  exempt  from  arrest. 

Members  of  Congress  are  exempt  only  from  arrest  in  civil   cases. 

1 

j 

'  Motor  Vehicles;  Title  and  Registration;  Thirty-Day  Permit; 

Applicability  to  Wake  County 

■  11  October  1954 

The  statute  providing  for  a  30-day  permit  to  operate  in  North  Carolina 
under  G.  S.  20-83  is  inapplicable  if  the  operation  is  in  Wake  CoLinty. 

Motor  Vehicles;  Title  and  Registration;  Effect  of 
*■"■■'*  '   '         Failure  to  Pay  Check  Given  for  Purchase  Price 

-'   "  ■  5  October  1954 

This  opinion  discusses  at  length  various  aspects  of  passage  of  title  to  an 
automobile  as  a  result  of  a  cash  transaction  where  payment  is  made  by 
check  and  the  check  is  dishonored.  This  opinion  discusses  the  duty  of  the 
Department  of  Motor  Vehicles  in  the  issuance  of  registration  for  such 
vehicles. 

Motor  Vehicles  ;  Drivers'  Licenses  ;  Expiration  ;  Exhibiting  Reissued 
Licenses  Obtained  Within  30  Days;  Application  to  Nonresidents 

27  September  1954 

I I  A  nonresident  holding  an  expired  operator's  license  from  a   state  with 
whom  North  Carolina  practices  reciprocity  is  entitled  to  the  defense  af- 

.       forded  by   G.    S.   20-7    (n)    of  producing   in   court   a   valid    license   issued 
j        within  30  days  after  the  expiration  of  liis  prior  license. 

Motor  Vehicles;  Overloading;  Discretion; 
Hauling  OF  SeaI;Ed  Government  Cargoes 

14  September  1954 

A  carrier  hauling  a  sealed  Government  cargo  is  not  entitled  to  relief 
from  overloading  penalties. 
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Motor  Vehicles;  Drivers  Licenses;  Drunken  Driving; 
Two  Convictions  on  Same  Day 

27  August  1954 

When  a  motor  vehicle  operator  is  charged  on  two  separate  occasions 
with  drunken  driving  and  the  two  cases  are  consolidated  for  trial  and  the 
operator  is  convicted  of  both  charges,  the  Department  of  Motor  Vehicles 
should  revoke  his  license  for  a  period  of  three  years. 

Motor  Vehicles;  Drivers'  Licenses; 
G.  S.  20-16.1;  35  M.  p.  H,  Zone 

19  August  1954 

The  Department  of  Motor  Vehicles  is  authorized  to  suspend  for  thirty 
days  the  license  of  an  operator  convicted  of  exceeding  70  m.  p.  h.  in  a  35 
m.  p.  h.  zone. 

Motor  Vehicles;  Arrest  Without  Warrant;  Drunken 
Pedestrians  on  the  Highway 

17  August  1954 

It  is  considered  inadvisable  for  the  Highway  Patrol  to  arrest  drunken 
pedestrians  on  our  highways  unless,  in  addition  to  being  drunk,  they  are 
also  disturbing  the  peace. 

Motor  Vehicles;  Equipment;  Rear  Lights;  Wig- Wag  Lights 

4  August  1954 

A  wig-wagging  red  light  designed  to  illuminate  and  wig-wag  on  the 
rear  of  a  vehicle  when  the  brakes  of  the  vehicle  are  applied  is  legal  if  it 
meets  the  construction  requirements  of  G.  S.  20-129  (d)  and  is  approved 
by  the  Commissioner.  Otherwise,  such  a  device  is  prohibited  by  the  clear 
implication  of  G.  S.  20-129  and  G.  S.  20-130. 

Motor  Vehicles ;  Drivers'  Licenses;  Exceptions; 
.     ,  Mail  Carrier  Using  Private  Vehicle 

27  July  1954 

A  mail  carrier  delivering  mail  in  his  private  automobile  pursuant  to  a 
contract  with  the  United  States  is  not  required  to  have  a  North  Carolina 
operator's  license  for  this  operation.  The  operation  would  include  travel  to 
pick  up  the  mail  and  to  return  to  his  home  upon  completion  of  delivery. 
Of  course,  any  personal  use  of  the  vehicle  would  require  that  the  driver 
have  a  license. 
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DIGEST   OF 
OPINIONS  TO  COMMISSIONER  OF  REVENUE 

TAXA.TION;  Gasoline;  Fuel  Use  Tax;  Refund  of  Excess; 
Virginia  Carriers 

21  June  1956 

G.  S.  105-449.38  of  the  highway  fuel  use  tax  authorizes  certain  refunds 
to  motor  carriers  for  certain  excess  amoimts  of  motor  fuel  tax  paid  to 
this  State.  Virginia  motor  vehicle  carriers  engaged  in  the  transportation 
of  property  are  entitled  to  such  a  refund  at  the  rate  of  7c  per  gallon 
providing  they  comply  with  the  conditions  of  the  statute. 

Taxation;  Franchise  Taxes;  Doing  Business  Consignment  Shipments 

19  June  1956 

True  consignment  transactions  between  an  out-of-state  consignor  and  an 
in-state  consignee  do  not  constitute  "doing  business"  on  the  part  of  the 
out-of-state  consignor,  for  purposes  of  the  franchise  and  income  tax 
articles. 

Taxation;  Sales;  Sale,  What  Is;  Dealers  in  Used  Equipment 

12  June  1956 

Persons  who,  as  a  course  of  practice,  attend  auction  sales  of  used  farm 
equipment  and  resell  same  should  register  with  the  Sales  Tax  Division 
of  the  Department  of  Revenue  and  pay  sales  tax  upon  such  resales. 

Taxation  ;  Franchise  Taxes  ;  Charitable  Trust 

22  May  1956 

A  charitable  trust  does  not  constitute  a  charitable  corporation  for  the 
purpose  of  the  income  tax  exemption  statute.  Nor  is  it  an  organization 
for  the  purpose  of  obtaining  an  exemption  from  intangibles  tax.  However, 
the  trust  is  not  subject  to  the  franchise  tax,  and  contributions  to  the  trust 
are  deductible  for  income  tax  purposes. 

Taxation;  Intangibles;  Exemptions;  Charitable  Trust 

22  May  1956 

A  charitable  trust  does  not  constitute  a  charitable  corporation  for  the 
purpose  of  the  income  tax  exemption  statute.   Nor  is   it  an  organization 
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for  the  purpose  of  obtaining'  an  exemption  from  intangibles  tax.  However, 
the  trust  is  not  subject  to  the  franchise  tax,  and  contributions  to  the  trust 
are  deductible  for  income  tax  purposes. 

Taxation;  Income  Taxes;  Deductions;  Income  Received  from  Trust 

,  ..     .>,  .  ...  17  April  1956 

A  resident  beneficiary  entitled  to  receive  the  income  of  an  active  trust, 
the  corpus  of  which  is  composed  of  an  undivided  interest  in  real  estate 
lying  in  a  foreign  State,  does  not  have  an  investment  in  real  or  tangible 
property  in  such  foreign  State  nor  an  established  place  of  business  in 
such  foreign  State  within  the  meaning  of  the  income  tax  article  of  the 
Revenue  Act. 

Taxation;  Sales  Exemptions;  Civil  Air  Patrol 

10  April  1956 

Sales  of  tangible  personal  property  to  the  State  Civil  Air  Patrol  are 
exempt  from  the  sales  tax  as  being  sales  to  a  State  agency. 

Taxation;  Income;  Deductions;  Candidate  for  Public  Office; 
-     -        .  .;        Filing  Fee  .  jcj^ja-s  ; /iostaz*- 

■^0       r  ;     ;;  13  April  1956 

The  filing  fee  required  of  a  candidate  for  public  office  is  not  deductible 
for  income  tax  purposes. 

Taxation;  Income;  Deduction;  Non-resident 
Earning  Income  in  North  Carolina 

21  March  1956 

(1)  Any  non-resident  individual  earning  income  in  North  Carolina  is 
entitled  to  all  allowable  deductions  under  Section  322  to  the  extent  that 
such  deductions  are  connected  with  income  arising  from  sources  within  the 
State,  that  is,  such  deductible  expenses  as  are  incurred  in  earning  the 
income  in  this  State. 

(2)  A  non-resident  individual  owning  an  established  business  or  who  is 
a  partner  in  an  established  business  in  this  State  is  allowed  deductions 
under  Section  322  to  the  extent  that  they  are  connected  with  income  earned 
in  this  State,  and  in  addition,  such  individuals  are  entitled  to  all  other 
deductions  allowed  in  the  Revenue  Act.  Such  other  deductions  are  auth- 
orized on  a  pro  rata  basis;  that  is  in  the  proportion  that  the  non-resident 
individual's  gross  income  earned  within  this  State  bears  to  his  total  gross 
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income  for  the  same  period  earned  both  within  this  State  and  in  his  state 
of  residence.  In  substance,  this  means  that  the  non-resident  individual 
owning  an  established  business  or  who  is  a  partner  in  an  established 
business  in  this  State  is  entitled  to  all  deductions  which  are  connected 
with  income  earned  in  this  State,  and  in  addition,  is  authorized  non- 
business deductions  in  the  proportion  that  his  gross  income  earned  within 
this  State  bears  to  the  total  gross  income  earned  both  in  North  Carolina 
and  in  his  resident  state. 

(3)  A  non-resident  individual  earning  income  within  this  State  is  en- 
titled to  the  exemptions  authorized  under  Section  324  in  the  proportion  that 
his  gross  income  earned  within  this  State  bears  to  the  total  gross  income 
earned  both  within  and  without  this  State;  provided,  that  a  non-resident 
individual  who  claims  no  deduction  because  of  income  earned  outside  North 
Carolina  is  entitled  to  the  full  exemptions  provided  in  Section  324. 

Taxation  ;  Sales  ;  Building  Materials  ;  Masonic  Lodge  Building 

14  March  1956 

Purchases  of  building  materials  for  use  in  the  construction  of  a  lodge 
temple  for  a  Masonic  Lodge  are  subject  to  the  sales  tax. 

Taxation;  License;  Service  Station  License;  Minimum  Tax; 
Unincorporated  Community 

9  March  1956 

For  the  purpose  of  determining  the  applicable  rate  for  privilege  license 
taxes  based  on  community  population,  an  unincorporated  community, 
point  or  collection  of  people  having  a  geographical  name  by  which  it  may 
be  generally  known  and  is  so  generally  designated  constitutes  an  unin- 
corporated place  or  town.  Businesses  located  in  such  an  unincorporated 
place  or  town  are  taxable  at  the  same  rate  as  would  be  applicable  if  they 
were  located  in  an  incorporated  town  of  comparable  size. 

Taxation;  Deductions;  Apportionment  in  the 
Case  of  a  Non-resident  Partnership 

21  March  1956 

Section  322  (11)  of  the  Revenue  Act  relating  to  allocation  of  deductions 
in  the  case  of  non-resident  individuals,  provides  that  the  proper  appor- 
tionment of  deductions  with  respect  to  sources  of  income  within  and  with- 
out the  State  shall  be  determined  under  rules  and  regulations  prescribed 
by  the  Commissioner  of  Revenue.  Under  this  same  section  non-resident 
individuals  earning  income  in  North  Carolina  are  entitled  to  take  all 
deductions  to  the  extent  connected  with  income  earned  in  this  State.  There 
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are  no  statutory  formulas  governing  apportionment  of  deductions  for  non- 
resident individuals,,  and  Section  311  of  the  Revenue  Act  which  contains 
certain  formulas  applicable  only  to  foreign  corporations  does  not  apply 
to  non-resident  individuals.  Therefore,  a  non-resident  individual  is  not 
entitled,  as  a  matter  of  right,  to  use  a  salary  ratio  formula  in  computing 
his  apportionment  of  deductions  on  income  earned  in  this  State  simply  be- 
cause the  use  of  this  formula  is  authorized  for  foreign  corporations  under 
Section  311  of  the  Revenue  Act. 


Taxation;  Income;  Allocation;  Doing  Business; 
Foreign  Corporation;  Sales  Office 

5  March  1956 

Maintenance  in  this  State  by  a  foreign  corporation  of  a  sales  office 
which  actually  handles  customer  complaints,  makes  investigations  thereof, 
and  takes  orders,  constitutes  doing  business  in  North  Carolina.  Such  a 
method  of  operation  is  to  be  distinguished  from  the  maintenance  of  an 
office  as  a  headquarters  for  traveling  salesmen  and  solely  for  their  con- 
venience. 

Taxation;  Income;  Deductions;  Deductibility  of  Stock  Dividends  Under 

G.  S.  105-147  (5)  Received  by  a  Common  Trust  Fund  from  Corporation 

Paying  Income  Tax  to  North  Carolina 

23  February  1956 

A  taxpayer  is  not  entitled  to  the  stock  dividend  credit  authorized  by 
G.  S.  105-147  (5)  on  amounts  received  from  a  common  trust  fund,  for  the 
reason  that  such  dividend  credit  is  available  only  to  the  stockholder.  The 
common  trust  fund  itself  is  the  stockholder  and  not  the  taxpayer  who  is 
the  distributee  from  the  common  trust  fund.  One  receiving  distributions 
from  a  regulated  investment  company  is  entitled  to  take  the  stock  dividend 
credit  under  G.  S.  105-147  (5),  but  the  ordinary  common  trust  fund  is 
not  a  regulated  investment  company  within  the  meaning  of  the  statute. 

Taxation;  Income;  Deductions;  Expenses  in  Writing  a  Book 

15  February  1956 

An  individual  who  writes  a  book  with  the  expectation  of  making  money 
on  the  venture  is  entitled  to  deduct  all  the  "ordinary  and  necessary  ex- 
penses" incurred  in  writing  such  book,  such  as  amounts  paid  for  steno- 
graphic assistance,  travel  in  connection  with  research  on  the  book,  copy- 
right costs,  etc.    i   ,       . 
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Taxation;  Sales;  Rental  Contracts;  Contracts  Prior  to  July  1,  1955; 
Necessity  for  Paying  Tax  Prior  to  That  Date 

2  February  1956 

Personal  property  rented  or  leased,  under  a  contract  entered  into  prior 
to  July  1,  1955,  in  such  a  manner  that  the  rental  or  lease  is  subject  to  the 
single  article  maximum  tax  limitation  in  force  prior  to  that  date  remains 
subject  to  the  single  article  limitation  regardless  of  whether  the  maximum 
tax  of  $15.00  was  paid  before  or  after  July  1,  1955. 

Taxation;  Income;  Allocation;  Research  Laboratory 

11  January  1956 

If  a  foreign  corporation  has  no  activity  in  North  Carolina  except  the 
maintenance  of  a  small  research  laboratory,  such  corporation  is  required 
to  pay  income  taxes  to  North  Carolina  under  the  gross  receipts  formula. 
Since  it  would  have  no  gross  receipts  in  this  State,  it  does  not  owe  the 
State  any  income  taxes. 

Taxation;  Sales;  Rental  Contracts;  Replacement  of  Article; 
Extension  of  Lease 

3  January  1956 

For  purposes  of  applying  the  single  article  limitation  applicable  to  the 
sales  tax,  the  period  of  time  for  which  a  contract  of  rental  or  lease  is  to 
run  is  immaterial. 

Taxation;  Inheritance;  Federal  Employees'  Group  Life  Insurance 
Company;  Inclusion  of  Proceeds  in  Gross  Estate 

21  November  1955 

Death  benefits  paid  by  the  Federal  Employees  Group  Life  Insurance 
Company  are  includable  in  the  gross  estate  of  the  deceased  employee  for 
inheritance  tax  purposes. 

Taxation;  Intangibles  Tax;  Shares  of  Stock;  Percentage  Taxable; 
Corporation  Not  Paying  Franchise  Tax 

16  November  1955 

In  order  for  the  stock  of  a  corporation  to  qualify  for  the  limited  ex- 
emption from  the  intangibles  tax  contained  in  G.  S.  105-203,  it  is  essential 
that  the  corporation  pay  a  franchise  tax  under  Schedule  C  of  the  Revenue 
Act. 
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Taxation;  Justices  of  the  Peace;  Qualification  Fee 

16  November  1955 

The  $7.50  qualification  fee  imposed  by  Section  2  of  Chapter  910,  S.  L. 
1955,  is  to  be  collected  by  Clerks  of  the  Superior  Court  only  from  those 
Justices  of  the  Peace  who  are  appointed  by  the  resident  judge  pursuant  to 
the  provisions  of  the  above-cited  Act. 

Taxation;  Income;  Civil  Aeronautical  Board  as  Successor  Regulatory 
Agency  of  the  Interstate  Commerce  Commission 

'  ~  "'4  November  1955 

For  purposes  of  G.  S.  105-136  (Section  312  of  the  Revenue  Act),  the 
Civil  Aeronautics  Board  is  a  "Successor  Federal  regulatory  agency"  to 
the  Inter-State  Commerce  Commission,  and  a  public  service  corporation 
regulated  by  the  Civil  Aeronautics  Board,  and  which  is  required  by  that 
Board  to  maintain  records  according  to  a  prescribed  accounting  system,  is 
required  to  report  its  net  income  for  State  tax  purposes  in  accordance 
with  the  accounting  system  prescribed  by  the  Federal  regulatory  agency. 

Taxation;  Income;  Deductions;  Contributions 

'  ■  4  November  1955 

An  income  tax  deduction  is  not  available  under  G.  S.  105-147  (9)  to 
donors  making  contributions  to  a  foundation  organized  and  operated  to 
promote  and  encourage  athletic  events,  charging  adm.ission  to  games  or 
contests,  and  further  authorized  to  operate  soda  fountains  and  to  carry  on 
"all  or  anj'  business  of  merchants,"  although  organized  and  operated  as  a 
non-profit  organization,  whose  net  profits  if  any  will  be  distributed  to 
"charitable  organizations." 

Taxation;  Sales;  Exemptions;  Sales  to  National  Banks;  Sales  to 
Contractor  Performing  Contract  with  National  Bank 

26  October  1955 

Sales  of  tangible  personal  property  to  a  national  bank  are  not  subject 
to  the  S%  sales  tax,  inasmuch  as  a  national  bank  has  been  established, 
under  the  Federal  law,  as  a  Federal  instrumentality,  and  not  subject  to 
such  a  tax  under  applicable  Federal  law.  Sales  made  to  a  contractor,  of 
building  materials  going  into  a  national  bank  building  under  a  cost-plus 
contract,  and  sales  made  to  independent  contractors  of  building  materials 
going  into  a  national  bank  under  a  general  contract  for  a  fixed  sum,  are 
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subject  to  the  North  Carolina  sales  tax,  under  authority  of  decisions  by 
the  United  States  Supreme  Court.  G.  S.  105-169  (e)  provides  that  the 
sales  tax  shall  not  apply  to  gross  receipts  from  sales  of  tangible  personal 
property  which  the  State  is  prohibited  from  taxing  under  the  Constitution 
or  laws  of  the  United  States. 

Taxation;  Income;  Doing  Business;  Sales  Factor;  Shipments  from 
Public  Warehouse;  Interstate  Shipments 

.,    .  24  October  1955 

A  foreign  corporation  maintains  an  inventory  of  goods  in  a  public 
warehouse  in  North  Carolina.  The  goods  are  shipped  from  the  inventory 
to  retailers  located  both  within  and  without  this  State.  The  foreign  cor- 
poration is  doing  business  in  North  Carolina  for  income  tax  purposes  and 
the  sales  made  from  the  inventory  must  be  included  in  the  sales  factor, 
whether  those  sales  are  to  merchants  located  in  North  Carolina  or  outside 
of  North  Carolina. 

Taxation;  Sales;  Sales  op  Tangible  Personal  Property  to  Interstate 
Carriers;  Delivery  in  State 

21  October  1955 

The  sale  of  cross-ties  and  switch-ties  to  a  common  carrier  for  use  by 
the  railway  is  subject  to  the  sales  tax,  the  delivery  of  the  articles  of 
tangible  personal  property  being  made  to  the  purchaser  as  such,  rather 
than  to  a  common  carrier  as  such,  for  shipment  in  interstate  commerce. 

Taxation;  Income;  Non-Resident  Military  Personnel;  Applicability  op 
Soldiers'  and  Sailors'  Civil  Relief  Act 

^  13  October  1955 

Compensation  for  military  services  received  by  non-residents  of  the 
State  of  North  Carolina  who  are  stationed  in  North  Carolina  pursuant  to 
military  orders  and  who  have  not  become  citizens  of  North  Carolina  is  not 
subject  to  North  Carolina  income  tax  by  virtue  of  Section  464,  Title  50, 
Appendix  U.S.C.A.,  and  Section  574,  Title  50,  Appendix  U.S.C.A. 

Taxation;  Income  Tax;  Doing  Business; 
Placing  Goods  on  Consignment 

'  5  October  1955 

An  out-of-state  manufacturer  who  places  goods  on  consignment  with  a 
dealer   in   North   Carolina  for   sale  by   the   consignee   on   the   consignee's 
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account  is  not  "doing  business"  in  this  State  for  the  purposes  of  income- 
franchise  taxation. 


Taxation;  Franchise  Tax;  Doing  Business; 
Placing  Goods  on  Consignment 

5  October  1955 

An  out-of-state  manufacturer  who  places  goods  on  consignment  with  a 
dealer  in  North  Carolina  for  sale  by  the  consignee  on  the  consignee's 
account  is  not  "doing  business"  in  this  state  for  the  purpose  of  income- 
franchise  taxation. 


Taxation  ;  Sales  ;  Exemptions  ;  Sales  of  Fuel  to  Farmers  ; 
Greenhouse  Operator 

22  August  1955 

A  person  engaged  in  the  business  of  growing  flowers  in  a  greenhouse  is 
a  farmer  for  purposes  of  the  exemption  contained  in  G.  S.  105-169  (bl) 
and  sales  of  fuel  to  such  persons  for  farm  purposes  other  than  preparing 
food,  heating  dwellings  and  other  household  purposes  are  exempt  from 
the  sales  tax. 


Taxation;  Gasoline  Tax;  Diesel  Fuel;  Effective  Date  of  1955  Law 

18  August  1955 

The  power  of  the  Commissioner  of  Revenue  to  make  regulations  with 
reference  to  the  1955  Special  Fuels  Tax  Act  does  not  authorize  him  to 
change  the  effective  date  of  the  statute. 


Taxation;  License;  Tourist  Homes  and  Tourist  Camps; 
Similar  Places;  Beach  Cottages 

s      '  11  August  1955 

A  beach  cottage  which  is  held  for  rental  purposes,  and  which  is  so 
advertised,  and  which  is  rented  to  different  persons  for  varying  periods 
of  time  for  vacation  purposes,  is  a  place  similar  to  a  tourist  home  or 
tourist  camp  and  the  tourist  home  or  tourist  camp  license  tax  is  applicable 
with  respect  thereto. 
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Taxation  ;  Exemptions  ;  Sales  ;  Hotel  Guest  Room  Supplies  Not  Exempt 

4  August  1955 

Sales  of  merchandise  necessary  in  equipping  and  servicing  guest  rooms 
of  a  motel  or  hotel  would  not  be  exempt  from  the  sales  tax  merely  because 
the  hotel  or  motel  room  rental  is  subject  to  a  3%  tax. 

Taxation;  Income;  Allocation;  Doing  Business; 
Installation  or  Erection 

4  August  1955 

When  a  foreign  corporation  sells  equipment  and  machinery  to  customers 
in  this  State  and  installation  thereof  under  the  supervision  of  the  selling 
corporation  is  optional  Avith  the  North  Carolina  customer,  such  installation 
is  not  an  integral  part  of  a  sale,  and  installation  work  would  constitute 
doing  business  in  this  State  for  income  tax  purposes. 

Taxation;  Sales;  Use;  Sales  to  Out  of  State  Retailers 
Accepting  Delivery  in  North  Carolina 

27  July  1955 

Sales  and  use  tax  regulation  18(b)  permits  out  of  State  retailers  pur- 
chasing and  accepting  delivery  of  goods  in  this  State  to  pay  the  sales  tax 
at  only  the  wholesale  rate  upon  complying  with  the  provisions  of  said 
regulation. 

Taxation;  Sales;  Use  Tax;  Cash  Discount;  What  Constitutes 
Cash  Discount;  Sale  of  Cars  Below  List  Price 

25  July  1955 

When  a  motor  vehicle  dealer  bargains  with  a  purchaser  to  sell  a  car 
at  less  than  list  price,  without  any  conditions  attached,  the  mere  fact 
that  such  dealer  shows  the  difference  between  the  list  price  and  actual 
sales  price  as  a  "discount"  on  his  invoice  does  not  make  such  "discount" 
subject  to  the  sales  tax. 

Taxation;  License;  Mutual  Telephone  Associations; 
Section  168%  of  the  Revenue  Act 

21  July  1955 

The  Randolph  Telephone  Membership  Corporation  is  not  subject  to  the 
license  tax  imposed  by  G.  S.  105-102.1. 
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Taxation;  Inheritance;  Reciprocity  with  Michigan 

21  July  1955 

The  North  Carolina  Inheritance  Tax  Article  does  not  have  a  reciprocity 
provision  except  in  connection  with  bequests  to   charities. 


Taxation;  License;  Tourist  Homes  and  Tourist  Camps; 
Children's  Summer  Camp;  Section  126^ 

19  July  1955 

A  children's  summer  camp  is  not  subject  to  the  license  tax  imposed  on 
tourist  homes   and  tourist  camps. 


Taxation;  License;  Dealers  in  Horses  and  Mules;  Accepting  Mules  as 
Trade-ins  on  Tractor  Purchases;  Section  115 

:■:  ',:■:{  :.-:,■  ■  s:-  ft     ■       ,  ■ :    •  •■  ',    r,::  ■  15  July  1955 

A  farm  machinery  and  equipment  dealer  who  accepts  mules  as  trade- 
ins  on  part  of  the  purchase  price  of  farm  equipment  and  machinery,  and 
who  somewhat  promptly  disposes  of  such  mules  at  the  most  readily  avail- 
able market  is  not  subject  to  the  mule  dealer's  license  tax  imposed  by 
G.  S.  105-47  because  such  person  is  not  engaging  in  the  business  of  pur- 
chasing mules  for  the  purpose  of  resale. 


Taxation;  Franchise  Tax;  Exemptions;  Carolina  Country  Club, 
Wake  County,  North  Carolina 

14  July  1955 

The  Carolina  Country  Club,  Wake  County,  North  Carolina  is  not  sub- 
ject to  State  income  or  franchise  tax. 

T,  .  Taxation;  License;  Security  Dealers;  Private  Wire 

14  July  1955 

A  private  wire  from  one  office  of  a  broker  to  another  office  of  the  same 
broker  in  a  different  city  is  not  the  type  of  private  wire  contemplated 
by  Section  132  (d)  of  the  Revenue  Act  imposing  a  higher  license  tax 
upon  security  dealers  having  certain  types  of  private  wires. 
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Taxation;  Income;  Deduction;  Involuntary  Loss; 
Residential  Property 

14  July  1955 

A  loss  resulting  from  the  foreclosure  of  a  mortgage  on  a  person's 
dwelling  house  occupied  by  such  person  as  his  residence  is  not  deductible 
for   income   tax   purposes. 


Taxation;  Income;  Deductions;  Contributions;  Excessive 
Partnership  Contributions  Not  Deductible  by 
..  ...   ,  Individual  Partner 

'     .  14  July  1955 

When  a  partnership  makes  a  contribution  in  excess  of  the  maximum 
deductible  amount  of  5%,  a  partner  may  not  claim  such  excess  as  a  per- 
sonal  deduction. 


Taxation;  License  Tax;  Restaurants  and  Diningrooms; 
■  '-;  Children's  Summer  Camp;  Section  127 

■-'-'■■'  13  July  1955 

Children's  summer  camps  are  not  subject  to  the  hotel  license  tax  im- 
posed by  G.  S.  105-60  or  the  restaurant  license  tax  imposed  by  G.  S. 
105-62. 


Taxation;  License;  Hotels;  Children's  Summer  Camp; 
•  t,^.  .  Section  126 

13  July  1955 

Children's  summer  camps  are  not  subject  to  the  hotel  license  tax  im- 
posed by  G.  S.  105-60  or  the  restaurant  license  tax  imposed  by  G.  S. 
105-62. 


Taxation;  Sales;  Building  Materials;  National  Guard  Armories 

^-   -       '■  v^    ■  12  July  1955 

A  sale  of  building  materials  to  a  contractor  for  use  in  the  construction 
or  repair  of  armories  on  land  owned  by  the  State  or  a  municipality  is 
exempt  from  the  sales  tax.  ...  .•    ,  • 
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Taxation;  Sales;  Building  Materials;  Single  Article; 
1955  Amendment 

28  June  1955 

A  boiler  purchased  after  July  1,  1955,  is  taxed  at  the  3%  rate  without 
any  limitation  on  the  amount  of  tax  even  though  it  was  purchased  to 
fulfill  a   contract  entered   into   prior   to   July   1st. 

Taxation;  Income;  Administration;  Collection  from 
Dissolved  Domestic  Corporation  .,  , 

'     "  27  June  1955 

The  procedure  for  the  collection  of  State  Income  Taxes  from  a  dissolved 
corporation  is  set  forth  in  Section  923  of  the  Revenue  Act. 

Taxation;  License;  Hotels;  YMCA  and  YWCA  Buildings;  Sec.  126 

17  June  1955 

A  YMCA  or  YWCA  which  furnishes  lodging  to  transients,  irrespective 
of  whether  such  transients  are  or  are  not  members  of  such  organization, 
is  liable  for  the  hotel  license  tax  imposed  under  G.  S.  105-60  (Section 
126  of  the  Revenue  Act). 

Taxation  ;  Sales  ;  Exemptions  ;  Sales  to  Contractor  for 
Hospital  Building 

16  June  1955 

Sales  of  building  materials  to  contractors  to  be  used  in  the  construction 
and  repair  work  for  a  non-profit  hospital  are  exempt  from  the  sales  and 
use  taxes. 

Taxation;  Inheritance;  Insurance;  Partnership  Insurance 

15  June  1955 

Payments  of  premiums  by  a  partnership  on  cross-purchase  pai'tnership 
insurance  policies  are  not  deductible  as  ordinary  and  necessary  expenses 
of  the  partners.  Generally  speaking,  the  proceeds  of  such  a  policy  received 
on  the  death  of  a  partner  are  not  includable  in  the  gross  income  of  the 
beneficiary.  The  opinion  also  discusses  the  question  of  whether  such  pro- 
ceeds are  includable  in  the  gross  estate  of  the  deceased  partner  for  the 
purpose  of  determining  inheritance  taxes  due  on  his  death. 
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Taxation;  Gasoline  Taxes;  Distributors;  User  Who  Does 
Not  Distribute  Not  Qualified 

8  June  1955 

In  my  opinion,  the  provisions  of  G.  S.  105-430  and  G.  S.  105-434,  au- 
thorizing the  licensing  of  distributors  of  motor  fuels,  do  not  authorize  the 
licensing  of  a  corporation  as  a  distributor  when  such  corporation  dis- 
tributes no  motor  fuel  but  merely  uses  the  same  in  the  operation  of  its 
own  fleet  of  trucks  for  its  own  corporate  purposes.  While  it  is  true  that 
the  definition  of  distributor  and  the  section  levying  the  gasoline  tax  use 
language  covering  users,  it  is  apparent  from  a  consideration  of  the  con- 
text that  the  "use"  referred  to  is  a  use  by  a  person  in  addition  to  selling 
and  otherwise  distributing  gasoline.  To  interpret  these  sections  otherwise 
would  be  to  hold  that  every  person  in  the  State  who  uses  gasoline  could 
qualify  as  a  licensed  distributor  of  gasoline  and  this  is  clearly  not  the 
intent  of  the  statute. 

Taxation;  Gasoline  Tax;  Exempt  Sales;  Sales  to 
Public  Schools  Under  State  Contract 

25  May  1955 

Under  G.  S.  105-449  the  provisions  for  tax-exempt  sales  of  gasoline  for 
public  school  transportation  purposes  are  limited  to  sales  by  persons,  firms, 
or  corporations  holding  a  State  contract  therefor. 

Taxation;  Sales;  Use  Tax;  Fort  Bragg  Reservation; 
House  Bill  No.  1041 

23  May  1955 

There  is  serious  doubt  as  to  the  constitutionality  of  a  bill  which  forbids 
the  collection  of  sales  or  use  taxes  for  sales  or  uses  occurring  on  a  par- 
ticular Army  Reservation  within  the  State,  and  requires  refunds  of  such 
taxes  if  paid  under  protest,  there  being  no  such  provision  for  similar  sales 
made  elsewhere  in  the  State,  including  other  Army  Reservations,  and  no 
such  provision  for  refund  where  the  payment  was  not  under  protest.  Such 
a  bill  also  probably  violates  Article  II,  Section  29,  forbidding  a  local  law 
refunding  monies  legally  paid  into  the  public  treasury.  Article  XIV,  Sec- 
tion 3,  requires  that  such  refund  be  made  pursuant  to  an  appropriation. 

Taxation;  Gift;  Partnerships;  Admission  of  New  Partner 

29  March  1955 

A  transfer  to  a  new  partner  of  a  share  of  the  existing  assets  of  the 
partnership  constitutes  a  taxable  gift.  Each  case  must  be  examined  on  its 
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facts  to  determine  whether  or  not  the  transferring  partner  received  con- 
sideration for  the  transfer. 

Taxation;  Franchise  Tax;  Exempt  Corporations;  Sunday 
School  of  the  Southern  Baptist  Convention 

..:..    .    •  ---r.;:    -^  [..:     -  ,   ,:;    '.    .,.....;    ,■,  ,    ,^    11  March  1955 

The  Sunday  School  of  the  Southern  Baptist  Convention  is  a  religious  or 
educational  corporation  not  operated  for  profit  and  is  exempt  from  the 
franchise  tax  and  the  income  tax  by  Sections  213  and  314  of  the  Revenue 
Act. 

Taxation;  Income;  Section  312;  Railroads  and  Public  Service 
Corporations;  Operating  Expenses;  Taxes 

-  .^-  10  March  1955 

Section  312  of  the  Revenue  Act  incorporates  by  reference  the  standard 
accounting  practices  and  classifications  prescribed  by  the  Interstate  Com- 
merce Commission  and  in  effect  in  1941  when  this  section  was  adopted 
by  the  Legislature.  Subsequent  changes  by  the  Interstate  Commerce  Com- 
mission in  its  accounting  practices  or  classifications  may  not  be  considered 
by  the  Department  in  computing  the  income  tax  of  a  corporation  subject 
to  Section  312.  Although  taxes  are  now  considered  an  operating  expense 
in  the  accounting  practices  and  classifications  prescribed  by  the  Interstate 
Commerce  Commission  for  motor  carriers,  the  income  tax  liability  of  such 
carriers  to  the  State  must  be  determined  by  use  of  an  operating  ratio 
computed  without  reference  to  any  such  taxes.  After  the  deduction  for 
operating  expense  so  determined  is  made,  a  further  deduction  for  taxes 
paid  in  this  State  in  the  income  year,  other  than  income  taxes,  must  be 
allowed. 

Taxation  ;  Sales  ;  Use  Tax  ;  Repair  and  Upholstery  Shops 

4  March  1955 

In  my  opinion,  a  reupholstering  job  should  not  be  treated  in  its  entirety 
as  a  sale  for  sales  tax  purposes.  It  is  true  that  the  customer  specifies  or 
may  specify  the  type  of  upholstery  and  that  different  charges  may  be 
made  depending  on  the  type  and  quality  of  upholstery.  However,  the 
ordinary  customer  is  not  interested  in  simply  purchasing  cloth.  He  is 
primarily  interested  in  having  a  piece  of  furniture  reworked  and  refinished 
with  all  necessary  work  done  to  produce  a  finished,  usable  piece  of  furni- 
ture. Viewed  in  this  light,  I  think  an  upholsterer  should  pay  the  use  tax 
with  respect  to  all  materials  used  or  consumed  in  an  upholstery  job, 
whether  small  or  large,  and  that  no  sales  tax  would  be  applicable  thereto. 
Of  course,  outright  sales  of  materials  where  the  upholsterer  does  not  do 
the  upholstery  work  would  be  subject  to  the  sales  tax. 
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TAXA.TION;  Sales;  Single  Article;  Gang  Mowers;  Ranger  Way 

15  February  1955 

The  single  article  limitation  of  the  sales  tax  does  not  apply  to  gang 
mowers  and  ranger  way  mowers.  Of  course,  any  single  article  contained 
in  the  gang  would  be  entitled  to  the  limitation. 

.^j  .  ,.   .  Taxation;  Gift;  Trusts;  Future  Interests 

14  February  1955 

When  there  is  a  gift  in  trust  for  the  benefit  of  A  for  life,  and  then  to 
such  person  or  persons  to  be  appointed  by  A  from  a  designated  class,  a 
gift  tax  is  due  even  though  there  is  a  provision  for  termination  and  re- 
version to  the  settlor  upon  the  occurrence  of  a  condition,  the  occurrence  of 
which  is  wholly  or  partly  controlled  by  A,  or  upon  A's  living  beyond  a 
specified  period. 

.  I,,.  Taxation;  Income;  Pension  Plan;  Corporation 

;.    10  February  1955 

When  a  corporation  accumulates  a  Pension  or  Profit  Sharing  Fund  for 
the  benefit  of  its  employee  who  makes  no  contribution  to  that  Fund,  the 
withdrawal  by  the  employee  of  such  benefits  results  in  the  receipt  by  him 
of  compensation  for  services,  and  perhaps  of  interest,  v/hich  amounts  must 
be  included  in  gross  income  of  the  employee. 

Taxation;  License;  Land  Surveyor;  Section  109 

''.',.  .,,,         ^.    ,,,  ,  .  7  February  1955 

To  be  subject  to  the  license  tax  imposed  on  "practicing  land  surveyors", 
a  person  must  both  survey  areas  and  draw  descriptions  of  land  surveyed. 
If  he  does  both  of  these  things,  the  fact  that  he  is  exempt  from  the  re- 
quirement of  registration  does  not  exempt  him  from  liability  for  the 
license  tax. 

Taxation;  Income;  Domestic  Corporations;  Deductions; 
Income  Earned  and  Taxed  in  Another  State 

-    "  31  January  1955 

A  North  Carolina  company  which  manufactures  in  North  Carolina  and 
sells  and  installs  furniture  in  another  state  and  pays  taxes  on  its  income 
to   such   other   state   may   deduct   such   income    in    determining   its    North 
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Carolina  taxable  income  only  if  the  company  has  an  established  plant  or 
office  in  such  state  or  an  investment  in  property  in  such  state.  A  trivial 
investment  in  property,  such  as  an  automobile  used  by  a  salesman  in 
soliciting  orders  or  a  typevi^riter  used  by  him  in  the  business,  is  not  suf- 
ficient to  permit  a  deduction  of  the  income  for  such  orders. 

Taxation;  Sales;  Use  Tax;  Sale  by  North  Carolina 
Manufacturer  TO  Consumer 

'      '  26  January  1955 

A  manufacturer  who  does  not  maintain  a  warehouse  or  store  separate 
from  his  place  of  manufacturing  is  not  liable  for  the  sales  tax  but  is 
liable  for  the  collection  and  remittance  to  the  State  of  the  use  tax  imposed 
by  the  Revenue  Act. 

Taxation;  License;  Insurance  and  Insurance  Companies;  Agents; 

Liability  for  Registration  Fees;  G.  S.  105-228.7 

(Section  874  of  the  Revenue  Act) 

24  January  1955 

The  liability  for  registration  fees  imposed  with  respect  to  insurance 
agents  by  Section  874  of  the  Revenue  Act  rests  upon  the  agents  and  not 
upon  the  insurance  companies  being  represented  by  the  agents. 

Taxation;  Inheritance;  Deductions;  Bequest  for 
'  •  Monument  in  Excess  of  Deduction 

21  January  1955 

A  decedent  directs  that  a  portion  of  her  estate  be  used  to  provide  a 
coping  around  her  cemetery  lot  and  to  provide  a  suitable  monument.  By 
consent  of  the  legatees  and  under  a  court  order,  a  portion  of  the  bequests 
is  used  to  erect  a  memorial  window  in  a  church.  The  estate  is  entitled  to  a 
$1,000  deduction  for  the  cost  of  a  monument.  The  remaining  sum  would 
be  taxable  in  the  gross  estate  of  the  decedent. 

Taxation;  Income;  Dividends  from  Domestic  Corporations; 
Intangibles  Tax;  Stock  in  Domestic  Corporations 

18  January  1955 

Where  a  North  Carolina  corporation  does  business  in  North  Carolina 
and  Mississippi,  has  a  net  income  in  Mississippi  on  which  it  pays  that  state 
an  Income  tax,  but  loses  so  much  in  North  Carolina  that  it  has  a  net  loss, 
such  corporation  nevertheless  paying  a  dividend,  the  full  amount  of  the 
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dividend  is  deductible  in  computing  the  stockholder's  income  tax  liability 
to  North  Carolina  and  no  part  of  the  value  of  the  stock  is  taxable  under 
the  Intangibles  Tax  law. 

Taxation;  Income;  Deductions;  Maintaining 
Dependent  in  Institution 

11  January  1955 

Subsection  9%  of  Section  322  of  the  Revenue  Act,  relating  to  main- 
tenance of  mental  or  physically  defective  dependents  in  institutions,  pro- 
vides a  deduction  for  all  persons  except  one  class.  The  excepted  class  is 
married  women  who  both  (1)  have  separate  and  independent  income  and 
(2)    are  not  entitled  to  an  exemption  of  $2,000. 

Taxation;  Income;  Corporations;  Sale  for  Liquidation; 
Distribution  to  Stockholders 

10  December  1954 

When  a  corporation  adopts  a  liquidation  plan  and  pursuant  to  that  plan 
sells  its  property  for  a  profit  the  corporation  receives  taxable  income. 
When  the  coi-poration  distributes  its  assets,  including  the  profits  of  the 
sale,  to  its  stockholders  the  stockholder  receives  taxable  income  to  the 
extent  that  the  distribution  payment  exceeds  the  income  tax  basis  attrib- 
utable to  his  share. 

Taxation;  Income;  Deductions;  Contributions; 
Lake  Junaluska  Assembly 

1  December  1954 

Contributions  to  Lake  Junaluska  Assembly,  Inc.,  are  deductible  for  in- 
come tax  purposes  under  the  provisions  of  Section  322  (9)  of  the  Revenue 
Act. 

Taxation;  Income;  Basis;  Property  Acquired  by  Gift  in 
Contemplation  of  Death 

1  December  1954 

When  property  is  acquired  by  gift  and  is  later  included  for  inheritance 
tax  purposes  in  the  gross  estate  of  the  donor  as  having  been  a  gift  in 
contemplation  of  death,  the  basis  for  determining  gain  or  loss  is  the  value 
of  the  property  at  the  time  of  the  gift  in  cases  where  the  property  in- 
creased in  value  between  the  time  of  purchase  by  the  donor  and  the  date 
of  the  gift. 
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■        Taxation;  Income;  Real  Property;  Life  Estate  and  Reversion; 
Basis;  Property  Acquired  Before  January  1,  1921 

■    -  "^'  :''■  '■'-'-  ■   '>'^'   :-:!•!-'  J  ,        30  November  1954 

A  devise  to  "A"  for  life  and  then  to  her  children  surviving  her  gives 
"A"  a  life  estate  with  a  contingent  remainder  in  fee  to  her  children  and 
a  reversion  in  fee  in  the  heirs  of  the  testator.  A  reversion  is  a  present 
vested  right  so  the  heirs  take  title  immediately  upon  the  death  of  the 
testator.  After  the  death  of  the  life  tenant  leaving  no  children  a  sale  by 
the  holders  of  the  reversion  gives  them  taxable  income  measured  by  the 
difference  between  the  sale  price  and  the  cost  of  their  reversion.  If  the 
cost  cannot  be  determined  and  the  testator  died  before  January  1,  1921, 
the  taxable  income  is  the  difference  between  the  sale  price  and  the  fair 
market  price  of  the  reversion  on  January  1,  1921.     .j     .■  ^J•|■v '  ■/,  ■  T 

...       .    TAXA.TI0N;  Income;  Corporations;  Union  Station 

_,/  ,  -  ,  ,  24  November  1954 

A  union  station  corporation  is  operating  a  "form  of  public  service"  and 
the  Interstate  Commerce  Commission  requires  it  to  keep  its  accounts  in 
accordance  with  that  Commission's  accounting  classifications.  Therefore, 
its  income  tax  liability  is  determined  by  Section  312  of  the  Revenue  Act. 


Taxation;  Income;  Administration;  Federal  Assessment;  Effect  of 
Readjustment  of  Year  Barred  by  Federal  Statute 

^~.^li  -i-dii  v:>u  >.   ;  26  October  1954 

-;  In  order  for  a  Federal  redetermination  of  income  to  reopen  a  barred 
year  under  Section  334  of  the  Revenue  Act,  the  Federal  readjustment 
must  be  valid  and  legal  under  the  Federal  law. 


Taxation;  Sales;  Caskets;  Itemization  on  Undertaker's  Books; 
Application  of  Regulation  No.  9 

/•^^'      "'  '  '"  ^;  J  25  October  1954 

When  an  undertaker  itemizes  his  charges  for  tangible  personal  property 
and  his  services,  sales  tax  is  assessed  only  with  respect  to  the  tangible 
property,  subject  to  the  statutory  limitation  that  a  coffin  or  casket  is 
exempt  when  such  coffin  or  casket  does  not  sell  for  more  than  $100.00. 
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Taxation  ;  License  ;  Packing  Houses  ;  What  Constitutes 
Cold-Storage  Room;  Section  135 

11  October  1954 

A  walk-in  refrigerator  8x6x8  placed  on  blocks  in  a  large  room  does 
not  constitute  in  itself  a  cold-storage  room  or  warehouse  within  tho.  mean- 
ing of  Section  135  of  the  Revenue  Act  which  imposes  a  license  tax  on 
certain  wholesale  dealers  in  meat  packing-house  products  who  operate 
cold-storage  rooms  or  warehouses  in  connection  therewith. 

Taxation;  Income;  Deductions;  Commodity  Futures  Losses; 
Limitation  on  Deductibility 

-'  11  October  1954 

■■>['..■:  .; 

Losses  from  transactions  in  commodity  futures  contracts   as   described 

in  Section  322  (6)  (c)  of  the  Revenue  Act  may  be  deducted  only  to  the 
extent  of  the  gains  made  from  dealings  described  in  that  section  during 
the  income  year.  The  limitation  on  this  deduction  applies  despite  the  fact 
that  the  particular  transaction  may  extend  over  a  period  of  more  than 
one  year. 

Taxation  ;  Sales  ;  Use  Tax  ;  Sales  Through  an  Auctioneer 

,;  .  ,■■-  ..  8  October  1954 

An  auctioneer  who  acts  as  an  agent  for  the  owner  of  an  article  and 
sells  the  same  at  auction  for  a  fee  or  commission  is  not  a  retailer  within 
the  meaning  of  the  sales  tax  law  and  is  not  liable  for  the  sales  tax  with 
respect  to  such  auction  sale. 

Taxation;  Inheritance;  Annuities;  Computation  of  Commuted  Value 

..,■...  7  October  1954 


In  computing  inheritance  taxes,  the  Federal  valuation  of  an  annuity 
must  be  changed  to  conform  lo  the  result  obtained  from  the  use  of  the 
table  in  G.  S.  8-47. 

Taxation;  Inheritance;  Class  of  Beneficiaries;  Effect  op 
;at/    :•      •  :    -  Annulment  OF  Adoption  Order  „  : 

5  October  1954 

When  a  nephew  has  been  adopted  and  a  court  order  annuls  and  revokes 
the  adoption  proceeding,  the  child  is  not  entitled  to  classification  as  a 
Class  A  beneficiary  for  purposes  of  determining  the  inheritance  taxes  on 
the  estate  of  the  adopting  person. 
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Taxation;  Sales;  Single  Article;  Parlor  Milkers 

30  September  1954 

A  multi-unit  milker  utilizing  stationary  milk  lines  and  vacuum  lines 
does  not  constitute  a  single  article  within  the  $15.00  maximum  sales  tax 
limitation  with  respect  to  a  single  article. 

Taxation;  Sales;  Single  Article;  Forage  Harvester 

30  September  1954 

A  Forage  Harvester  together  with  a  single  working  attachment  con- 
stitutes a  single  article  when  such  harvester  is  not  usable  and  ordinarily 
is  not  sold  without  one  such  attachment.  Each  additional  attachment  con- 
stitutes a  single  article. 

Taxation;  Income  Tax;  Deductions;  Income  from  Business  in 
Another  State;  Intangible  Property 

20  September  1954 

Section  322,  10  (b)  of  the  Revenue  Act  permits  the  deduction  for  in- 
come tax  purposes  of  income  from  an  established  business  or  an  investment 
in  real  or  tangible  property  in  another  State  when  such  income  is  taxed 
in  such  other  state.  However,  a  patent  does  not  constitute  real  or  tangible 
property  and,  therefore,  royalties  received  for  the  use  of  a  patent  in 
another  state  would  not  qualify  for  the  deduction  above  referred  to. 

Taxation  ;  License  ;  Restaurants  ;  Industrial  Plant  ;  Non-Profit 
Restaurant  for  Employee  Convenience;  Section  127 

15  September  1954 

A  State  restaurant  license  tax  does  not  apply  to  an  industrial  plant 
maintaining  a  non-profit  restaurant,  cafe  or  cafeteria  solely  for  the  con- 
venience of  its  employees. 

Taxation;  Sales;  Use  Tax;  Tobacco  Sheets  Purchased  Outside  State; 
Use  Outside  North  Carolina;  Applicability  of  Use  Tax 

14  September  1954 

When  goods  are  purchased  outside  North  Carolina  for  use  outside 
North  Carolina,  such  goods  do  not  become  subject  to  the  State  use  tax  be- 
cause they  are  later  transferred  to  this  State. 
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Taxation;  Income;  Taxes  Owed  by  Decedent;  Effect  of 
Failure  to  File  Claim  Within  12  Months 

2  September  1954 

When  the  Department  fails  to  file  a  claim  within  12  months  from  the 
first  publication  of  the  notice  to  creditors  for  income  taxes  owed  by  the 
decedent  for  years  prior  to  death,  the  executor  is  not  liable  for  the  pay- 
ment of  such  taxes  if  he  has  distributed  the  property.  The  Department 
would  be  entitled  to  collect  the  amount  of  such  taxes  from  undistributed 
assets  held  by  the  executor  and  it  would  seem  that  the  Department  could 
collect  such  taxes  from  the  heirs  and  distributees  to  the  extent  of  the 
property  distributed  to  them. 

Taxation  ;  Gasoline  Tax  ;  Tare  Allowance 

24  August  1954 

A  licensed  distributor  located  in  North  Carolina  who  pays  the  gasoline 

tax  on  a  receipts  basis  is  entitled  to  the  tare  allowance  provided  for  in 
G.  S.  105-434  when  such  distributor  withdraws  gasoline  from  his  supplier's 
tank  and  causes  it  to  be  transported  directly  to  his  customer  either  (1)  in 
a  tank  truck  owned,  rented  or  hired  by  the  distributor  or  (2)  by  means 
of  a  contract  carrier  or  common  carrier  where  the  distributor  pays  the 
transportation  charges. 

A  licensed  distributor  reporting  on  a  receipts  basis  is  not  entitled  to 
such  a  tare  allowance  when  a  customer,  upon  the  distributor's  authoriza- 
tion, withdraws  gasoline  from  the  distributor's  supplier  and  such  customer 
takes  delivery  at  the  supplier's  place  of  business  and  provides  his  own 
transportation. 

Taxation;  Franchise  Tax;  Exemptions;  Development  Corporation 

24  August  1954 

A  nonprofit  development  corporation  organized  and  operated  for  the 
purpose  of  attracting  new  industry  to  a  town  is  exempt  from  the  State 
franchise  and  income  tax. 

Taxation;  Income  Tax;  Deductions;  Maintaining 
Dependent  in  Institution 

10  August  1954 

The  special  deduction  for  income  tax  purposes  provided  in  Section  322 
(9^/^)  of  the  Revenue  Act  with  respect  to  expenses  incurred  in  maintain- 
ing a  dependent  relative  in  an  institution  for  the  care  of  mental  or  physical 
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defectives  may  not  be  claimed  by  any  married  woman  nor  by  any  person 
entitled  to  a  $2,000  personal  exemption.  A  person  who  is  entitled  to  such 
deduction  may  include  any  such  expenses  in  excess  of  the  maximum  there- 
in provided  in  the  regular  medical  expense  deduction  provided  for  in 
Section  322   (TVa)   of  the  Revenue  Act. 

,;,,,^  ,^  J,    ^        Taxation;  Inheritance  Tax;  Life  Insurance 

^    . 'V/  ■      .,  .      -.        .       ,        .     ,  6  August  1954 

When  a  term  life  insurance  policy  expires  and  is  renewed,  the  renewal 
is  a  distinct  contract  from  the  old  policy.  If  premiums  are  paid  on  a  life 
insurance  policy  by  a  partnership  in  which  the  subject  has  a  half  interest, 
half  of  those  premiums  should  be  regarded  as  paid  by  the  subject  for 
purposes  of  computing  the  inheritance  tax  on  that  policy. 

Taxation;  Inheritance;   Effect  op  Renunciation;   Intestacy 

6  August  1954 

When  some  of  the  heirs  and  distributees  of  an  intestate  renounce  their 
interests  in  favor  of  other  heirs  and  distributees,  the  inheritance  taxes 
should  be  computed  according  to  the  laws  of  descent  and  distribution,  the 
renunciation  not  preventing  the  passage  of  title  to  the  renouncing  heirs 
and  distributees.  The  renunciation  constitutes  a  taxable  gift  if  the  prop- 
erty is  located  in  North  Carolina.  The  transfer  by  renunciation  of  stock 
certificates  having  permanent  physical  presence  in  North  Carolina  con- 
stitutes such  a  taxable  gift. 

Taxation;  Gift;  Renunciation  by  Heirs  and  Distributees;  Intangibles 
Located  in  North  Carolina 

6  August  1954 

When  some  of  the  heirs  and  distributees  of  an  intestate  renounce  their 
interests  in  favor  of  other  heirs  and  distributees,  the  inheritance  taxes 
should  be  computed  according  to  the  laws  of  descent  and  distribution, 
the  renunciation  not  preventing  the  passage  of  title  to  the  renouncing  heirs 
and  distributees.  The  renunciation  constitutes  a  taxable  gift  if  the  prop- 
erty is  located  in  North  Carolina.  The  transfer  by  renunciation  of  stock 
certificates  having  permanent  physical  presence  in  North  Carolina  con- 
stitutes such  a  taxable  gift. 

Taxation;  License;  Chain  Store  Tax;  Beach  Stands;  Section  162 


"■O'j'iOC:     )}i      IS 


21  July  1954 


A  stand  which  has  about  ten  feet  of  counter   space,   and  which  is   so 
arranged  that  customers  do  not  enter  the  stand,  but  make  purchases  across 
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the  counter  while  standing  on  the  sidewalk  is  a  store  or  mercantile  estab- 
lishment within  the  meaning-  of  the  chain  store  tax  statute. 

Taxation;  Sales;  Exemptions;  Charitable  Organizations; 
Volunteer  Fire  Department 

.20  July,  1954 

Purchases  of  equipment  by  a  volunteer  fire  department  which  serves  a 
rural  area  without  discrimination  between  property  owners  and  without 
fees  or  assessments,  and  which  is  supported  primarily  by  contributions, 
are  exempt  from  the  retail  sales  tax  because  under  such  circumstances  the 
fire  department  is  a  charitable  organization. 

Taxation;  License;  Physicians;  State  University  Hospital 

19  July  1954 

A  physician  employed  full  time  by  the  University  of  North  Carolina  as 
Resident  Neurologist  in  its  Hospital  is  not  required  to  pay  the  license  tax 
imposed  upon  practicing  physicians  even  though  the  patients  whom  he 
attends  pay  a  fee  to  the  Hospital,  no  part  of  the  fee  passing  to  the  phy- 


Taxation  ;  Intangibles  ;  Accounts  Payable  ;  Status  of  Rent 
Before  Rental  Period  Ends 

;  16  July  1954 

Rental  liability  computed  as  of  December  31st,  but  which  does  not  be- 
come due  until  sometime  during  the  succeeding  year,  does  not  constitute 
an  account  payable  as  of  December  31st  for  intangibles  tax  purposes. 

Taxation  ;  Inheritance  ;  Gold  Coin  in  Mexican  Lock  Box 

15  July  1954 

Gold  coin  in  a  Mexican  lock  box  is  not  subject  to  inheritance  tax  by 
North  Carolina  even  though  it  passes  by  the  will  of  a  resident  of  North 
Carolina. 

Taxation;  Gift;  Deductions;  Charitable  Organizations; 
Masonic  Temple 

----  '  .15  July  1954 

A  gift  to  a  Masonic  Lodge  to  be  used  for  the  construction  of  a  Masonic 
Temple  is  not  exempt  from  the  gift  tax. 
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Taxation;  Intangibles;  Advances  to  Related  Corporations; 
Accounts  Receivable 

12  July  1954 

Advances  made  by  a  corporation  to  affiliated  corporations  constitute 
accounts  receivable  for  intangibles  tax  purposes. 

Taxation;  Inheritance;  Liens;  Status  of  Entireties  Property 

6  July  1954 

The  surviving  tenant  of  property  held  by  the  entireties  is  liable  for  the 
inheritance  taxes  due  on  account  of  the  transfer  of  such  property.  The 
Department  may  follow  the  normal  procedure  for  collection  including  a 
sale  under  execution. 

Taxation;  Gift  by  Entireties;  Correction  op  Mistake; 
Applicability  op  Gift  Tax 

7  July  1954 

When  a  person,  intending  to  make  a  gift  to  his  daughter,  inadvertently 
and  through  mutual  mistake  and  error,  conveys  the  property  to  the  daugh- 
ter and  her  husband,  the  daughter  and  husband  may  reconvey  to  the  donor 
in  order  that  the  donor  may  execute  a  new  conveyance  to  the  daughter 
only  without  any  gift  tax  attaching  except  with  respect  to  the  third 
transaction. 


DIGEST   OF 
OPINIONS  TO  LOCAL  GOVERNMENT 
COMMISSION 

Counties;  ABC  Boards;  Audit  Contracts 

10  June  1955 

Construing  together  G.  S.  153-143,  G.  S.  153-130  and  G.  S.  18-45  (o), 
it  is  thought  that  the  certificate  of  the  county  accountant  required  by 
G.  S.  153-130  is  not  required  in  a  contract  for  auditing  its  accounts  made 
by  a  board  of  alcholic  control. 
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.ifT   »nnli   .-iiicf     h-iHril-f    c.        DIGEST    OF        t    -f-.i^c.    •--■  .  I  ,:,,  ,    ...,  ,    ,)■     -,..     ;i, 

OPINIONS  TO  UTILITIES  COMMISSION  n 

Water:  Individuals  Furnishing  Water  to  Others  for  Compensation; 
Public  Utilities;  Authority  of  Commission  to  Control 

22  April  1955 

Private  individuals  furnishing  water  for  compensation  are  public  utilities 
within  the  meaning  of  the  Public  Utilities  Act  of  1933,  but,  if  they  fail 
to  apply  for  a  Certificate  of  Convenience  and  Necessity  and  go  out  of 
such  business,  the  Utilities  Commission  cannot  compel  them  to  apply  for 
such  Certificate  or  continue  in  such  business. 


DIGEST  OF 
MISCELLANEOUS  OPINIONS 

Airports;  Administrative  Agencies;  Delegation  op 
Legislative  Authority 


;.  22  March  1956 

The  Raleigh-Durham  Airport  Authority  does  not  have  power  to  enact 
ordinances  or  laws,  the  violation  of  which  would  be  a  misdemeanor. 

Appalachian  State  Teachers  College;  Virginia  Motor  Fuel  Tax 

25  January  1955 

The  Appalachian  State  Teachers  College  is  liable  for  the  Virginia  road 
tax  on  gasoline  or  other  motor  fuel  used  in  Virginia  if  it  transports  coal 
from  a  mine  in  Virginia  to  the  College  by  its  own  road  tractor,  tractor- 
truck,  or  any  truck  having  more  than  two  axles.  The  tax  is  6c  per  gallon 
on  the  fuel  used  in  Virginia,  determined  by  taking  a  proportion  of  the 
miles  travelled  in  Virginia  to  the  total  miles  travelled  by  all  vehicles  of 
the  College  everywhere,  and  multiplying  this  ratio  by  the  number  of  gallons 
of  fuel  used  in  the  total  operation. 

3iit.'5ftT     Attorneys;  Administrative  Law;  Right  to  Counsel    ,,^.,^,  ^.. 
IN  an  Administrative  Proceeding 


Oft  7 

3h  -fo  la'i-xi  p.e' &vj 


15  November  1955 


The  local   law  creating  the   Mecklenburg   County   Civil    Service   Board 
provides  that  the  Board  is  to  hear  any  complaint  made  against  an  ofiicer 
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or  employee  coming  under  the  jurisdiction  of  the  Board,  but  does  not  ex- 
pressly provide  that  those  appearing  before  the  Board  are  entitled  to  be 
represented  by  counsel.  Although  well  established  that  in  any  criminal 
prosecution  a  person  is  entitled  to  be  represented  by  counsel,  there  is  no 
express  constitutional  right  to  representation  by  counsel  in  a  proceeding 
before  an  administrative  body,  and  probably  there  is  no  constitutional  right 
to  assistance  of  counsel  in  such  an  administrative  proceeding. 

Attorney;  Illegal  Practice  of  Law 

i     'f,'., ,  J'""  '  ''■'  "  15  May  1956 

No  person  except  a  licensed  attorney  at  law  may  prepare  deeds,  mort- 
gages, and  other  legal  documents  either  for  or  without  a  consideration. 
See  G.  S.  84-4. 

Attorneys;  Practice  of  Law;  Drawing  of  Deeds 

5  April  1956 

It  is  unlawful  for  a  person  who  is  not  a  licensed  member  of  the  State 
Bar  to  prepare  a  deed  to  real  property  for  someone  else  even  though  no 
charge  is  made  for  the  service.  -, 


Attorneys  at  Law;  Sheriffs;  Eligibility  op  a  Practicing  Attorney  to 
Hold  the  Office  of  Sheriff  or  Deputy  Sheriff 

30  September  1954 

A  practicing  attorney  is  not  eligible  to  hold  the  office  of  county  sheriff^, 
or  deputy  sheriff.  See  G.  S.  84-2;  G.  S.  162-2;  DAVIS  v.  MOORE,  215 
N.  C.  449. 


Attorneys  ;  Trial  and  Defense  Counsel  in 
Courts-Martial  Proceedings 

■"'•'-'    ^^  26  April  1956 

In  order  to  serve  as  trial  or  defense  counsel  in  a  general  courts-martial 
proceedings,  a  person  must  be  a  qualified  lawyer.  Any  officer  of  the  Na- 
tional Guard  who  is  not  a  qualified  attorney  may  serve  as  trial  or  defense 
counsel  in  a  special  or  summary  courts-martial  proceedings.  The  fact  that 
the  officer  is  a  justice  of  the  peace  would  not  disqualify  him  to  serve  in 
such  capacity. 
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Banks;  Small  Loans  Act;  When  Notary  Fee  Can  be  Charged 

6  July  1955 

Under  the  Small  Loans  Act,  passed  by  the  General  Assembly  of  1955, 
a  notary  fee  can  be  charged  if  the  security  instrument  is  recorded  but  it 
cannot  be  charged  unless  the  instrument  is  recorded;  the  Act  authorizes 
a  lender  to  charge  and  use  non-recording  insurance  as  a  security  for  the 
loan,  and  in  this  connection  the  lender  can  charge  one  notary  fee  so  that 
the  instrument  will  be  ready  for  recordation  if  the  insurance  company 
desires  to  record  the  instrument;  the  insurance  company,  however,  would 
pay  its  own  recording  fee. 

Banks;  Liability  for  Wrongful  Acts  op  Trust  Officers 

20  May  1955 

A  bank  would  be  liable  for  misapplication  or  misappropriation  of  trust 
funds  by  a  trust  officer  when  the  bank  is  acting  as  trustee  without  bond 
under  the  provisions  of  G.  S.  53-160  et  seq. 

Banks  and  Banking;  Types  of  Banking  Institutions 

30  January  1956 

In  the  narrow  sense,  as  used  in  Chapter  53  of  the  General  Statutes 
relating  to  banks,  subject  to  the  supervision  of  the  Commissioner  of 
Banks,  the  word  "bank"  ordinarily  means  a  commercial  bank  and  the 
words  "industrial  bank"  mean  the  special  type  of  bank  accepting  deposits 
and  making  installment  loans  as  particularly  and  specifically  described  in 
said  Chapter  53.  Other  institutions  and  agencies  which  have  some  charac- 
teristics of  banking  institutions  are  building  and  loan  associations,  which 
are  supervised  by  the  Insurance  Commmissioner,  credit  unions  which  are 
supervised  by  the  Superintendent  of  Credit  Unions  of  the  State  Depart- 
ment of  Agriculture,  small  loan  agencies,  which  are  supervised  by  the 
Commissioner  of  Banks,  and  national  banks  and  federal  savings  loan  as- 
sociations which  operate  under  federal  statutes. 


Beer  AND  Wine;  Elections;  Qualifications  of 
Signers  of  Petitions 

22  October  1954 

It  is  thought  that  in  a  municipal  beer  and  wine  election  under  G.  S. 
18-127,  it  is  not  necessary  for  the  governing  body  to  find  as  a  fact  that 
each  person  who  signed  the  petition  actually  voted  in  the  last  municipal 
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primary  or  general  election  for  town  officials.  Instead,  the  board  must 
simply  find  that  the  petition  was  actually  signed  by  registered  voters  of 
the  municipality  equivalent  to  the  number  of  15%  of  the  number  of  votes 
cast  in  the  last  primary  or  general  election  for  municipal  officers,  in  which- 
ever election  (primary  or  general)  the  greater  number  of  votes  was  cast. 
WEAVER  V.  MORGAN,  232  N.  C.  642. 

Beer  and  Wine;  Elections;  Sufficiency  of  Petition  Under  G.  S.  18-124 

11  July  1955 

The  expression  "15%  of  the  registered  voters  of  the  county  that  voted 
for  Governor  in  the  last  election",  as  used  in  G.  S.  18-124  (b),  refers  to 
the  total  number  of  votes  cast  for  Governor  in  the  last  general  election 
and  not  necessarily  the  identical  persons  who  cast  votes  for  Governor  in 
said  election.  WEAVER  v.  MORGAN,  232,  N.  C.  642. 

It  is  thought  that  the  expression  "correct  precinct  in  which  petitioner 
last  voted"  as  used  in  G.  S.  18-124  (c)  refers  to  the  last  general  election 
held  and  not  necessarily  to  the  last  election  for  Governor. 

It  is  also  thought  that  the  name  of  a  petitioner  to  a  beer  and  wine 
petition  need  not  necessarily  appear  in  the  exact  form  in  which  the  name 
appears  on  the  registration  book  provided  election  officials  are  satisfied 
that  person  signing  is  one  who  is  properly  registered  and  entitled  to  vote. 

Beer  and  Wine;  Elections;  Time  Within  Which  Election  Called 

10  14  October  1955 

Although  the  question  is  not  entirely  free  from  doubt,  it  is  the  opinion 
of  this  office  that  the  statutory  provision,  requiring  a  beer  and  wine  elec- 
tion to  be  called  within  thirty  (30)  days  after  the  petition  therefor  is  pre- 
sented, is  mandatory  and  not  directory. 

S'Ul  ..niWiV.'/    .-.iiOUIf--.  -_      - 

--j-rEcpO:'  9JST2  'Sir.  "         Beer  and  Wine;  Inspectors  ^ 


UiOl 


;"/vf;8  [b  18  January  1956 


Construing  together  G.  S.  18-140  and  G.  S.  18-116.5,  it  is  thought  that 

beer  inspectors  appointed  under  the  provisions   of  G.   S.  18-140  have  in 

counties  operating  ABC  stores  all  the  authority  of  peace  officers  granted 
by  G.   S.  18-116.5. 

Beer  and  Wine;  License;  Wet  City  and  Dry  County 

\  1  September  1955 

When  a  county  has  by  an  election  made  the  sale  of  beer  therein  unlaw- 
ful and  a  municipality  in  said  county  has  thereafter  legalized  the  sale  of 
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beer,  no  county  beer  license  is  necessary  in  order  to  sell  beer  in  said 
municipality,  and  said  county  is  not  entitled  to  share  in  the  distribution 
of  the  State  Beer  Crown  Tax  proceeds  although  the  municipality  will  re- 
ceive its  appropriate  share. 

Beer  and  Wine;  License  Refusal  by  Governing  Body 

•     .  -  18  August  1955 

It  is  thought  that  an  applicant  for  a  beer  or  wine  permit  may  not  be 
arbitrarily  refused  a  license  by  the  governing  body  of  a  municipality  when 
the  applicant  has  complied  with  the  provisions  of  G.  S.  18-75,  simply  be- 
cause members  of  the  governing  body  of  the  town  are  of  the  opinion  that 
there  are  already  enough  beer  or  wine  dealers  located  within  the  mu- 
nicipality. 

Beer  and  Wine;  Presumption  as  to  the  Possession  of 
More  Than  Five  Gallons  of  Beer 

.,,.■-  9  June  1955 

It  is  thought  that  beer  is  a  malt  liquor  within  the  contemplation  of  G.  S. 
18-32  (4).  BILBO  v.  STATE,  37  S.E.  (2d)  812;  EUBANKS  v.  STATE, 
286  S.W.  234;  SCOTT  v.  STATE,  14  S.E.  (2d)  272;  PURCELL  v. 
STATE,  55  So.  847.  It  is  thought  that  no  provision  of  Article  4,  Chapter 
18  of  the  General  Statutes  repeals  by  implication  the  provisions  of  G.  S. 
18-32  (4),  and  that  proof  of  the  possession  even  in  the  defendant's  own 
home  of  more  than  five  gallons  of  beer  is  sufficient  to  make  a  prima  facie 
case  of  possession  of  such  beer  for  the  purpose  of  sale.  STATE  v.  HILL, 
236  N.  C.  704;  STATE  v.  BRADY,  236  N.  C.  295;  STATE  v.  TATE, 
210  N.  C.  168;  STATE  v.  LANGLEY,  209  N.  C.  178,  and  STATE  v. 
DOWELL,  195  N.  C.  523. 

Bible  Teaching  Permit 

17  May  1956 

The  opinion  of  this  Office  is  that  no  permit  or  license  is  required  for  the 
teaching  of  the  Bible  in  North  Carolina. 

Bonds;  Revenue  Bonds;  State  Institutions 

'  -  '  .  29  March  1956 

Under  the  provisions  of  Chapter  1289  of  the  1955  Session  Laws,  a  higher 
educational  institution  described  therein  may  issue  notes  to  provide  con- 
struction funds  in  anticipation  of  the  issuance  and  sale  of  revenue  bonds. 
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Building  Code;  Requirement  as  to  the  Installation  of 
Sprinkler  Systems 

10  November  1954 

Section  1702  of  the  North  Carolina  Building  Code,  relating  to  the  re- 
quirement as  to  the  installation  of  sprinkler  systems,  does  not  apply  to 
buildings  which  have  been  converted  and  Mfhere  there  has  been  no  increase 
in  the  area  or  height  of  the  buildings. 

Caswell  Training  School;  Procedure  for  Admission  of  Adult 

15  April  1955 

The  procedure  for  admission  of  adults  to  Caswell  Training  School  for 
mental  defectives  is  set  out  in  detail  in  G.  S.  116-131. 


Caswell  Training  School;  Application  for  Admission  of  Minor 
Child;  Doctor's  Certificate 

•^  1  September  1955 

The  physician's  certificate  or  affidavit,  which  is  a  part  of  the  application 
for  admission  of  a  minor  child  to  Caswell  Training  School,  is  not  required 
to  be  taken  before  the  Clerk  of  the  Superior  Court,  but  may  be  taken 
before  any  officer  authorized  to  take  oaths,  including  a  notary  public 
(Reference  G.  S.  116-126  through  116-137). 


Cemeteries;  Removal  op  Graves 

■'     "' '  5  March  1956 

The  right  to  move  graves  and  monuments  or  tombstones  from  one  place 
to  another  is  governed  by  a  series  of  statutes  contained  in  Article  5  of 
Chapter  65  of  the  General  Statutes. 


Chiropodists;  Authority  to  Issue  Prescriptions  and  Use  op  Drugs 
IN  the  Practice  of  Chiropody 

,j»r,i  ,.;  10  November  1954 

Chiropodists  are  authorized  to  issue  prescriptions  and  use  drugs  in  the 
medical  treatment  of  ailments  of  the  human  foot. 
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Chiropody;  Use  op  Narcotics  by  Chiropodists;  Use  op  Antibiotics 

20  March  1956 

A  chiropodist  may  lawfully  use  no  anesthetic  other  than  a  local  an- 
esthetic. The  North  Carolina  statute  defines  chiropody  as  "The  surgical  or 
medical  or  mechanical  treatment  of  all  ailments  of  the  human  foot,  except 
the  correction  of  deformities  requiring  the  use  of  the  knife,  amputation  of 
the  foot  or  toes,  or  the  use  of  an  anesthetic  other  than  local." 

Chiropractors;  Practice  op  Medicine;  Insurance 

"    J  >K.;h   ;   .    '    :  12  December  1955 

The  words  ".  .  .  only  a  physician  or  surgeon  legally  licensed  to  practice 
medicine"  in  an  insurance  policy  extend  to  coverage  of  claims  incurred 
when  the  insured  is  treated  by  a  chiropractor. 


Civil  Procedure;  Computation  op  Time 


1  March  1956 


The  computation  of  time  in  civil  proceedings  is  governed  by  Section 
1-593  of  the  General  Statutes  which  provides  that  the  time  within  which 
an  act  is  to  be  done  shall  be  computed  by  excluding  the  first  and  including 
the  last  day.  If  the  last  day  is  Sunday  or  a  legal  holiday,  it  must  be 
excluded. 


Civil  Procedure;  Pre-Trial  Examination 

-  .      -^  ~  9  May  1955 

An  examination  before  trial  should  be  held  in  the  county,  or  other 
corresponding  governmental  subdivision,  in  which  the  person  to  be  ex- 
amined resides  except  as  provided  in  G.  S.  1-568.1  (b)  and  except  where 
for  good  cause  shown  the  clerk  makes  an  order  changing  the  place  of 
examination  as  provided  by  G.  S.  1-568.1    (c). 

Civil  Procedure;  Service  of  Summons; 
Service  on  Sundays  or  Holidays 

21  July  1954 

A  summons  may  be  validly  served  on  a  Sunday  or  a  holiday. 
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Commissioner  of  Public  Trust  Contracting  for  His  Own  Benefit; 
Banking  Transactions  Exempt 

""''   ^^"  ■  21  October  1955 

The  provisions  of  G.  S.  14-234,  which  prohibit  a  commissioner  of  public 
trust  contracting  for  his  own  benefit,  do  not  apply  to  public  officials  trans- 
acting business  with  banks  or  banking  institutions  in  regular  course  of 
business.  Such  transactions,  however,  must  be  authorized  by  the  governing 
board  concerned. 


Commissioner  of  Public  Trust  Contracting  for  His  Own  Benefit 

;;  .  8  September  1954 

It  would  be  violative  of  G.  S.  14-234,  which  prohibits  a  commissioner  of 
public  trust  contracting  for  his  own  benefit,  for  a  member  of  a  county 
board  of  elections  to  bid  and  accept  a  contract  for  the  printing  of  county 
election  ballots. 

Commissioner  of  Public  Trust  Contracting  for  His  Own  Benefit; 

Member  of  County  Board  of  Commissioners  or  County  Board  of 

Education  Selling  Fire  Insurance  Covering 

County  Property 

':    '  ■  2  September  1955 

A  member  of  a  board  of  county  commissioners  or  a  member  of  a  county 
board  of  education  may  not  lawfully  act  as  agent  for  a  fire  insurance  com- 
pany and  sell  fire  insurance  policies  covering  property  owned  by  the  county. 

Commissioner  of  Public  Trust  Contracting  for  His  Own  Benefit; 
Authority  of  Housing  Authority  to  Deposit  Funds  in  a  Bank 
OF  Which  the  President  of  the  Bank  and  a  Commissioner 
OF  a  Housing  Authority  Are  the  Same  Person 

■      '  -■'     •      '^'i      13  January  1955 

A  public  agency  may  deposit  its  funds  in  a  bank  in  which  one  of  its 
directors  is  an  officer  in  the  bank  concerned,  provided  such  action  is  au- 
thorized by  the  public  agency  concerned. 

Constitutional  Law;  Determinable  Fee;  Abolition 
OF  Possibility  of  Reverter 

-     '  tL!    fi  23  August  1954 

A  statute  destroying  the  possibility  of  reverter  created  by  a  previously 
executed  deed  conveying  a  fee  simple  determinable,  is  of  doubtful  con- 
stitutionality. 


I 
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Constitutional  Law;  Double  Jeopardy;  Trial  of  the  Defendant  Second 

Time  on  Same  Charge  After  Motion  in  Arrest  of  Judgment  Was 

Allowed  in  Previous  Trial  Because  of  Unsigned  Warrant 

31  Au^st  1954 

Whei'e  a  defendant  is  arrested  and  tried  on  a  warrant  in  Recorder's 
Court  and  after  hearing  the  evidence  the  Recorder's  Court  Judge  enters 
a  verdict  of  guilty  after  which  a  motion  in  arrest  of  judgment  is  allowed 
for  that  the  warrant  was  unsigned,  in  such  event  to  try  the  defendant 
again  on  the  same  charge  would  be  to  place  him  in  double  jeopardy  in 
violation  of  his  constitutional  rights. 

Constitutional  Law;  Double  Office  Holding;  County  Accountant; 
Justice  of  the  Peace 

1  August  1955 

The  office  of  justice  of  the  peace  and  that  of  county  accountant  are 
both  considered  public  offices  within  the  meaning  of  Article  XIV,  Section 
7,  of  the  Constitution,  which  prohibits  double  office  holding.  The  office  of 
justice  of  the  peace,  however,  is  exempt  from  this  provision  of  the  Con- 
stitution, and  one  person  may  hold  both  these  offices  at  the  same  time. 

Constitutional  Law;  Double  Office  Holding;  Member  of  Agriculture 
Stabilization  and  Conservation  Committee;  Election  Official 

20  June  1956 

A  member  of  a  county  agriculture  stabilization  and  conservation  com- 
mittee and  a  local  election  official  are  both  considered  public  officers  within 
the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  pro- 
hibits double  office  holding,  and  one  person  may  not  hold  both  these  offices 
at  the  same  time. 

Ordinarily,  a  public  officer  who  accepts  a  second  public  office  automatic- 
ally vacates  the  former.  Insofar  as  the  election  laws  are  concerned,  how- 
ever, under  G.  S.  163-15,  no  person  holding  any  office  or  place  of  trust  or 
profit  under  the  Government  of  the  United  States,  or  the  State  of  North 
Carolina,  is  eligible  to  appointment  as  an  election  official. 

Constitutional  Law;  Double  Office  Holding;  Assistant  Register  of 
Deeds  and  School  Committeeman 

5  March  1956 

The  office  of  assistant  register  of  deeds  of  a  county  and  that  of  school 
committeeman  are  both  considered  public  offices  within  the  meaning  of 
Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office 
holding,  and  one  person  may  not  hold  both  these  offices  at  the  same  time. 
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Constitutional  Law;  Double  Office  Holding;  Captain  op  State-Owned 
Boat  with  Power  of  Arrest;  County  Commissioner 

6  July  1954 

The  Captain  of  a  State-owned  boat  who  is  clothed  with  the  power  of 
arrest  in  performing  the  duties  of  his  office  is  considered  a  public  officer 
within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which 
prohibits  double  office  holding,  and  he  could  not  legally  serve  in  this  ca- 
pacity and  at  the  same  time  hold  office  as  a  county  commissioner. 

Constitutional  Law;  Double  Office  Holding;  Chief  of  Police 
AND  Township  Constable 

xyA.i  ■'■■■;•  ■'•■■  ■.'■■•;><:.!. 

^      •  '    '  -  .  23  March  1956 

The  office  of  chief  of  police  of  a  municipality  and  that  of  township 
constable  are  both  public  offices  within  the  meaning  of  Article  XIV,  Sec- 
tion 7,  of  the  Constitution,  which  prohibits  double  office  holding,  and  one 
person  may  not  hold  both  these  offices  at  the  same  time. 

Constitutional  Law;  Double  Office  Holding;  Attorney  of  City 

^  -  3  November  1955 

A  city  attorney  is  not  considered  a  public  officer  within  the  meaning  of 
Article  XIV,  Section  7  of  the  Constitution,  which  prohibits  double  office 
holding. 

i,t  .  . ,    ,.       Constitutional  Law;  Double  Office  Holding;  City 

..o-f.,.  <■>'..  Policeman  and  Deputy  Sheriff 

28  March  1956 

The  office  of  city  policeman  and  that  of  deputy  sheriff  are  both  consid- 
ered public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the 
Constitution,  which  prohibits  double  office  holding,  and  one  person  may  not 
hold  both  these  offices  at  the  same  time. 

j(>  „;^v.v;;   Constitutional  Law;  Double  Office  Holding;  County 
Dog  Warden  and  Sheriff 

;i.;Of  .^•,^^;M  r.  ■'^  '  7  July  1954 

The  office  of  county  dog  warden  is  a  public  office  within  the  meaning  of 
Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office 
holding,  and  one  person  may  not  serve  in  this  capacity  and  at  the  same 
time  hold  another  public  office. 
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Constitutional  Law;  Double  Office  Holding;  Education  Board 

Member;  Member  op  Town  Commissioners;  Police  Chief; 

Township  Constable 

5  November  1954 

The  office  of  membership  on  a  town  board  of  commissioners,  that  of 
membership  on  a  county  board  of  education,  that  of  chief  of  police,  and 
that  of  township  constable  are  all  offices  within  the  meaning  of  Article 
XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office  holding, 
and  one  person  may  not  hold  any  combination  of  these  offices  at  the  same 
time. 


Constitutional  Law;  Double  Office  Holding;  Election  Board 

Member;  Member  of  City  Council;  Member  of  Local  School 

Committee;  Chairman  of  County  Welfare  Board 

10  June  1955 

Membership  on  a  city  council  and  membership  on  a  local  school  commit- 
tee are  both  public  offices  within  the  meaning  of  Article  XIV,  Section  7, 
of  the  Constitution,  which  prohibits  double  office  holding. 

A  person  who  holds  a  position  of  employment  with  the  State  is  not  con- 
sidered a  public  officer  within  the  meaning  of  Article  XIV,  Section  7,  of  the 
Constitution,  which  prohibits  double  office  holding,  and  he  may  hold  an 
elective  or  appointive  public  office  in  his  community. 

The  office  of  chairman  of  a  county  welfare  board  and  that  of  member- 
ship on  a  local  school  committee  are  considered  public  offices;  however, 
the  office  of  chairman  of  a  county  welfare  board  is  exempt  from  the  con- 
stitutional prohibition  against  double  office  holding,  as  a  commissioner  of  a 
public  charity,  and  one  person  may  hold  this  office  and  at  the  same  time 
hold  another  public  office. 

Membership  on  a  city  council  and  membership  on  a  county  board  of  elec- 
tions are  both  considered  public  offices  within  the  meaning  of  the  constitu- 
tional prohibition  against  double  office  holding,  and  one  person  may  not 
hold  both  these  offices  at  the  same  time. 


Constitutional  Law;  Double  Office  Holding;  Equalization 
AND  Review  Board  Member;  Mayor 

25  April  1955 

The  office  of  chairman  of  a  county  board  of  equalization  and  review  and 
that  of  mayor  of  a  municipality  are  both  offices  within  the  meaning  of 
Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office 
holding,  and  one  person  may  not  hold  both  these  offices  at  the  same  time. 
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Constitutional  Law;  Double  Office  Holding;  Fire  Department 
Chief  and  Mayor 

4  April  1955 

The  office  of  fire  chief  and  that  of  mayor  are  both  offices  within  the 
meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding,  and  one  person  may  not  hold  both  these  offices  at  the 
same  time. 

Constitutional  Law;  Double  Office  Holding;  Game  Warden  and 
Member  of  Local  School  Committee 

17  December  1954 

The  office  of  game  warden  and  that  of  membership  on  a  local  school 
committee  are  both  public  offices  within  the  meaning  of  Article  XIV,  Sec- 
tion 7,  of  the  Constitution,  which  prohibits  double  office  holding,  and  one 
person  may  not  hold  both  these  offices  at  the  same  time. 

Constitutional  Law;  Double  Office  Holding;  Health  Board  Member; 
Member  op  County  Welfare  Board 

11   May  1955 

The  office  of  membership  on  a  local  school  committee  and  that  of  mem- 
bership on  a  county  board  of  health  are  both  considered  public  offices  within 
the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding,  and  one  person  may  not  hold  both  these  offices  at  the 
same  time. 

With  respect  to  the  office  of  membership  on  a  county  welfare  board,  this 
office  has  expressed  the  view  that,  should  our  Court  have  an  opportunity  to 
pass  upon  the  question,  it  would  hold  that  a  member  of  a  county  welfare 
board  is  exempt  from  the  above  section  of  the  Constitution  as  a  commis- 
sioner of  public  charities.  ,  , 

Constitutional  Law;  Double  Office  Holding; 
Hospital  Board  Member;  Mayor 

6  June  1955 

Membership  on  a  board  of  managers  of  a  county  tuberculosis  hospital  and 
the  office  of  mayor  of  a  town  are  both  considered  public  offices  within  the 
meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding,  and  one  person  may  not  hold  both  these  offices  at  the 
same  time.  The  acceptance  of  a  second  office  by  one  already  holding  a  public 
office  operates  ipso  facto  to  vacate  the  first.  STATE  v.  THOMPSON,  122 
N.  C.  493. 
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Constitutional  Law;  Double  Office  Holding;  Housing  Authority 

Member;  Trustee  of  Edgecombe  County  Memorial  Library 

31  January  1955 

The  office  of  membership  on  the  Board  of  Trustees  of  the  Edgecombe 
County  Memorial  Library,  created  by  Chapter  466  of  the  Session  Laws  of 
1953,  and  that  of  a  member  of  the  Tarboro  Housing  Authority  are  both  con- 
sidered public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the 
Constitution,  which  prohibits  double  office  holding,  and  one  person  may  not 
hold  both  these  offices  at  the  same  time. 


Constitutional  Law;  Double  Office  Holding;  Justice  op  the 
Peace  and  Chief  of  Police 

26  July  1955 

Under  the  exception  contained  in  Article  XIV,  Section  7  of  the  State 
Constitution,  a  justice  of  the  peace  may  at  the  same  time  hold  another 
office  in  this  State. 


Constitutional  Law;  Double  Office  Holding;  Judge;  Emergency  Judge 
AND  Member  of  the  General  Assembly 

3  August  1955 

The  office  of  Emergency  Judge  of  the  Superior  Court  and  that  of  mem- 
bership in  the  General  Assembly  are  both  considered  public  offices  within 
the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  pro- 
hibits double  office  holding,  and  one  person  may  not  hold  both  these  offices 
at  the  same  time. 


Constitutional  Law;  Double  Office  Holding;  Judge  Pro  Tem,  Domestic 
Relations  Court  ;  Chairman,  Municipal  Board  of  Elections 

21  February  1955 

The  office  of  judge  pro  tem  of  a  domestic  relations  court  and  that  of 
chairman  of  a  municipal  board  of  elections  are  both  offices  within  the 
meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding,  and  one  person  may  not  hold  both  these  offices  at  the 
same  time. 


106  biennial  report  of  the  attorney  general  [vol. 

Constitutional  Law;  Double  Office  Holding;  Judge  op  Recorder's 

Court  and  City  Police  Officer  , 

.  .}  „,,.,,     1-   ,,.  30  August  1954 

The  office  of  judge  of  a  recorder's  court  and  that  of  being  a  city  police^  i 
man  are  both  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the 
Constitution,  which  prohibits  double  office  holding,  and  one  person  may 
not  hold  both  these  offices  at  the  same  time. 

Constitutional  Law;  Double  Office  Holding;  Library  Board  Member 
and  Member  of  North  Carolina  Library  Commission 

21  June  1955 

Membership  on  a  local  library  board  and  membership  on  the  North  Car- 
olina Library  Commission  are  both  considered  public  offices  within  the 
meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding,  and  one  person  may  not  hold  both  these  offices  at  the 
same  time.  ■■■.->  ,  \ 

Constitutional  Law;  Double  Office  Holding;  Mayor; 
Member  of  Local  School  Committee 

.  19  March  1956 

The  office  of  mayor  and  that  of  membership  on  a  local  school  committee 
are  both  public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the 
Constitution,  which  prohibits  double  office  holding,  and  one  person  may  not 
hold  both  these  offices  at  the  same  time. 

Constitutional  Law;  Double  Office  Holding;  Positions  of 
Mayor  and  Superintendent  of  Public  Welfare 

23  March  1956 

Under  the  rules  of  the  Merit  System,  the  superintendent  of  a  county 
department  of  public  welfare  may  not  also  hold  office  of  mayor  of  an  in- 
corporated town. 

One  person  may  serve  as  a  member  of  the  county  board  of  public  welfare 
and  member  of  the  North  Carolina  Rural  Electrification  Authority. 

Constitutional  Law;  Double  Office  Holding;  Member  of  a 
Board  of  Aldermen  and  State  Senator 

22  July  1954 

It  is  thought  that  a  person  may  not  legally  serve  as  a  member  of  the 
Board  of  Aldermen  of  a  town  and  as  a  State  Senator  at  the  same  time 
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without  violating  the  provisions  of  Article  XIV,  Section  7  of  the  State 
Constitution.  CLARK  v.  STANLEY,  66  N.  C.  60;  RHODES  v.  LOVE,  153 
N.  C.  468;  EDWARDS  v.  BOARD  OF  EDUCATION,  235  N.  C.  345; 
STATE  V.  FORTNER,  236  N.  C.  264. 

constitutional  law;  double  office  holding;  member  op  city  school 

Board  and  Director  of  the  Confederate  Woman's 

Home  Association 

30  June  1955 

It  is  thought  that  a  member  of  the  Board  of  Directors  of  the  Confederate 
Woman's  Home  Association  is  a  commissioner  of  a  public  charity  within  the 
contemplation  of  Article  XIV,  Section  7  of  the  State  Constitution,  which 
with  certain  exceptions  prohibits  double  office  holding. 

Constitutional  Law;  Double  Office  Holding;  Positions  of  Member  of 

County  Welfare  Board  and  Member  of  the  Rural 

Electrification  Authority 

23  March  1956 

Under  the  rules  of  the  Merit  System,  the  Superintendent  of  a  county 
department  of  public  welfare  may  not  also  hold  the  office  of  mayor  of  an 
incorporated  town. 

One  person  may  serve  as  a  member  of  the  county  board  of  public  wel- 
fare and  member  of  the  North   Carolina  Rural   Electrification   Authority. 

Constitutional  Law;  Double  Office  Holding;  Member,  Madison  County 

Board  of  Elections;  Member,  Madison  County 

Tax  Equalization  Board 

19  March  1956 

The  office  of  membership  on  a  county  board  of  elections  and  that  of 
membership  on  the  Madison  County  Tax  Equalization  Board  are  both 
considered  public  offices  within  the  meaning  of  Article  XIV,  Section  7, 
of  the  Constitution,  which  prohibits  double  office  holding,  and  one  person 
may  not  hold  both  these  offices  at  the  same  time. 

Constitutional  Law;  Double  Office  Holding;  Town  Commissioner; 
Notary  Public;  City  Clerk 

23  September  1955 

The  office  of  city  clerk,  that  of  town  commissioner,  and  that  of  notary 
public   are   all    considered   public    offices   within    the    meaning   of    Article 
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XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office  holding. 
The  office  of  notary  public,  however,  is  exempt  from  the  above  section  of 
the  Constitution,  and  one  person  may  hold  that  office  and  at  the  same  time 
hold  another  public  office.  One  person  may  not  hold  the  office  of  city  clerk 
and  that  of  town  commissioner  at  the  same  time  without  violating  this 
section  of  the  Constitution. 

Constitutional  Law;   Double  Office  Holding;   Precinct  Chairman; 
Town  Commissioner;  Member  of  Board  of  Education 

18  April  1956 

A  precinct  chairman  elected  under  the  provisions  of  Section  14  of  the 
Plan  or  Organization  of  the  Democratic  Party  is  not  considered  a  public 
officer  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution, 
which  prohibits  double  office  holding. 

Constitutional  Law  ;  Double  Office  Holding  ;  Prison 
Guard  and  Deputy  Sheriff 

18  November  1954 

The  office  of  a  prison  guard  and  that  of  a  deputy  sheriff  are  both  offices 
within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which 
prohibits  double  office  holding,  and  one  person  may  not  hold  both  these 
offices  at  the  same  time. 

A  person  who  is  a  mere  employee  of  the  Prison  Department  and  is  not 
clothed  with  the  power  of  arrest  is  not  a  public  officer  within  the  meaning 
of  the  above  section  of  the  Constitution.       ■  ''ii-uo'-j  r'.'A!.  ,IAT-ioitittit8MC. 

Constitutional  Law;  Double  Office  Holding;  Member  op  General 
Assembly;  Public  Administrator  of  a  County 

30  January  1956 

One  person  may  hold  the  position  of  public  administrator  of  a  county 
and  at  the  same  time  lawfully  serve  as  a  member  of  the  General  Assembly. 
See  STATE  v.  SMITH,  145  N.  C.  476. 

Constitutional  Law;  (1)  Double  Office  Holding;  Rabies  Inspector  and 
Deputy  Sheriff.  (2)  Authority  of  Rabies  Inspector  to  Make  Arrest 


'SJfj^B  C2 


11  July  1955 


(1)     The  office  of  rabies  inspector,  appointed  under  Part  7,  Article  34, 
Chapter  106  of  the  General  Statutes,  and  the  office  of  deputy  sheriff  are 
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both  public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the 
Constitution,  which  prohibits  double  office  holding,  and  one  person  may 
not  hold  both  these  offices  at  the  same  time. 

(2)  A  rabies  inspector,  appointed  under  Part  7,  Article  34,  Chapter 
106  of  the  General   Statutes,  does  not  have   the  power  of  arrest. 

Constitutional  Law;  Double  Office  Holding;  School 
Committeeman  and  Register  of  Deeds 

19  November  1954 

The  office  of  school  committeeman  and  that  of  register  of  deeds  are 
both  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Consti- 
tution, which  prohibits  double  office  holding,  and  one  person  may  not  hold 
both  these  offices  at  the  same  time. 

Constitutional  Law;  Double  Office  Holding;  Member  of  Selective 
Service  Board  and  Member  of  Alcoholic  Beverage  Control  Board    ■'■'■ 

'       '  '  '  9  December  1955 

Membership  on  a  county  selective  service  board  is  exempt  from  the  pro- 
visions of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits 
double  office  holding,  and  is  considered  as  a  commissioner  for  a  special 
purpose. 

A  person  may  be  a  member  of  a  county  selective  service  board  and  at 
the  same  time  hold  another  public  office. 

Constitutional  Law;  Double  Office  Holding;  Sergeant-at-Arms; 
Mayor  of  Municipality 

20  July  1954 

A  Sergeant  at  Arms  and  Mayor  of  a  town  are  both  public  offices  within 
the  prohibition  of  Article  XIV,  Section  7,  of  the  Constitution,  against 
double  office  holding. 

Constitutional  Law;  Double  Office  Holding;  Solicitor  of  Recorder's 
Court;  Member  of  County  Board  of  Elections 

^^^-'  -"^•'■'  ■  ^  ^  ._.^,     ,  .,    ,  28  May  1956 

The  office  of  solicitor  of  a  municipal  recorder's  court  and  that  of  mem- 
bership on  a  county  board  of  elections  are  both  considered  public  offices 
within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which 
prohibits  double  office  holding,  and  one  person  may  not  hold  both  these 
offices  at  the  same  time. 
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Constitutional  Law;  Double  Office  Holding;  County  Tax  Collector 
'     AND  Town  Policeman 

^    •'    ^    •  '  9  January  1956 

The  office  of  town  policeman  and  that  of  county  tax  collector  are  both 
considered  public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of 
the  Constitution,  which  prohibits  double  office  holding,  and  one  person  may 
not  hold  both  these  offices  at  the  same  time. 


Constitutional  Law;  Double  Office  Holding;  Town  Clerk; 
Notary  Public 

19  December  1955 

The  office  of  town  clerk  and  that  of  notary  public  are  both  considered 
public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Con- 
stitution, which  prohibits  double  office  holding.  The  office  of  notary  public, 
however,  is  exempt  from  this  section  of  the  Constitution,  and  you  are 
advised  that  one  person  may  hold  the  office  of  town  clerk  and  also  hold 
office  as  a  notary  public. 

Constitutional  Law;  Double  Office  Holding;  Town  Policeman; 
Township  Constable;  Deputy  Sheriff 

7  June  1956 

The  office  of  town  policeman,  that  of  township  constable,  and  that  of 
deputy  sheriff  are  all  considered  public  offices  within  the  meaning  of 
Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office 
holding,  and  one  person  may  not  hold  any  combination  of  these  offices  at 
the  same  time. 


Constitutional  Law  ;  Double  Office  Holding  ; 
Deputy  Sheriff  and  Township  Constable 

S'VHv:xm  ..■!  '.^..;--*i    ••      ■.;"■'.(.<   ^■•\^ir-^       17  February  1955 

The  office  of  deputy  sheriff  and  that  of  township  constable  are  both  offices 
within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution,  which 
prohibits  double  office  holding,  and  one  person  may  not  hold  both  these 
offices  at  the  same  time. 


:•;/,),    nr-,..-«fi 
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^  Constitutional  Law  ;  Double  Office  Holding  ; 

Town  Policeman  and  Deputy  Sheriff 

23  June  1955 

The  office  of  town  policeman  and  that  of  deputy  sheriff  are  both  con- 
sidered public  offices  within  the  meaning  of  Article  XIV,  Section  7,  of  the 
Constitution,  which  prohibits  double  office  holding,  and  one  person  may  not 
hold  both  these  offices  at  the  same  time. 


Constitutional  Law;  Double  Office  Holding;  Truant  Officer;  Justice 
of  the  Peace;  Town  Commissioner 

20  October  1955 

The  office  of  truant  officer,  that  of  town  commissioner,  and  that  of  justice 
of  the  peace  are  all  considered  public  offices  within  the  meaning  of 
Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double  office 
holding.  The  office  of  justice  of  the  peace,  however,  is  exempt  from  the 
above  section  of  the  Constitution,  and  one  person  may  hold  this  office  and 
at  the  same  time  hold  another  public  office. 


Constitutional  Law;  Double  Office  Holding;  Member  of  State  Senate; 
Member  of  Board  op  Trustees,  East  Carolina  College 

8  August  1955 

One  person  may  be  a  member  of  the  State  Senate,  and  at  the  same  time 
be  a  member  of  the  Board  of  Trustees  of  East  Carolina  College  without 
violating  the  provisions  of  Article  XIV,  Section  7  of  the  constitution  re- 
lating to  double  office  holding. 


Constitutional  Law;  Double  Office  Holding;  County 
Veterans  Service  Officer  and  Town  Alderman 

28  March  1955 

The  position  of  a  county  veterans  service  officer  is  not  considered  a 
public  office  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Consti- 
tution, which  prohibits  double  office  holding.  A  person  may  occupy  the 
position  of  veterans  service  officer  and  at  the  same  time  hold  office  as 
town  alderman. 
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Constitutional  Law;  Double  Office  Holding;  Member  of  County 

Welfare  Board;  Member  of  County  Board  of  Health; 

Town  Commissioner 

29  April  1955 

The  office  of  membership  on  a  county  welfare  board  is  a  public  office; 
however,  this  office  is  exempt  from  the  provisions  of  Article  XIV,  Section 
7,  of  the  Constitution,  which  prohibits  double  office  holding,  and  one  per- 
son may  hold  this  office  and  at  the  same  time  hold  another  public  office. 

The  office  of  membership  on  a  county  board  of  health  and  that  of  town 
commissioner  are  both  considered  public  offices  within  the  meaning  of  the 
above  section  of  the  Constitution,  and  one  person  may  not  hold  both  these 
offices  at  the  same  time. 

Constitutional   Law;    Emoluments   or   Privileges;    Right   of 
Municipality  to  Grant  Exclusive  Franchises 

^  .       17  January  1956 

Our  Constitution,  Article  I,  Section  7,  prohibits  the  granting  of  exclusive 
emoluments  or  privileges,  and  it  is  not  within  the  power  of  a  municipality 
to  grant  an  exclusive  franchise  except  for  public  service. 

Constitutional  Law;  Fines  and  Forfeitures;  Clear  Proceeds  to 

School  Fund 

30  August  1954 

Under  Article  IX,  Section  5,  of  the  Constitution,  the  clear  proceeds  of  all 
fines  and  forfeitures  are  required  to  be  paid  into  the  school  fund  of  the 
county  where  such  fines  and  forfeitures  are  collected. 

Constitutional  Law;  Article  V,  Section  4  op  the  North  Carolina 

Constitution  ;  Limitations  Upon  Increase  of  Public 

Debt  by  Municipalities 

.  23  May  1955 

Article  V,  Section  4  of  the  State  Constitution  provides  that,  except  for 
certain  purposes  therein  enumerated,  a  county  or  municipality  may  not, 
without  a  vote  of  the  people,  increase  its  public  indebtedness  during  any 
fiscal  year  by  more  than  two-thirds  of  the  amount  by  which  its  indebted- 
ness was  decreased  during  the  preceding  fiscal  year.  HALLYBURTON  v. 
BOARD  OF  EDUCATION,  213  N.  C.  9;  BOARD  OF  EDUCATION  v. 
BOARD  OF  EDUCATION,  217  N.  C.  90;  COR  v.  SURRY  COUNTY,  226 
N.  C.  125. 
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Constitutional  Law;  Public  Officers — Definition 

7  October  1955 

A  deputy  sheriff  is  a  public  officer;  hence,  one  person  cannot  serve  as 
deputy  sheriff  and  chief  of  police.  GOWENS  v.  ALAMANCE  COUNTY, 
216  N.  C.  109. 

Constitutional  Law;  Double  Office  Holding;  Public  Officers;  Dog 
Warden;  Deputy  Sheriff;  Effect  of  Second  Office 

14  September  1955 

Where  an  office  holder  accepts  a  second  office,  he  automatically  and 
instantly  vacates  the  first  office. 

Constitutional  Law;  Double  Office  Holding;  Membership  on  the 
Governor  Richard  Caswell  Memorial  Commission 

20  February  1956 

The  Governor  Richard  Caswell  Memorial  Commission  is  not  clothed 
with  sufficient  sovereign  functions  of  the  State  Government  so  as  to  con- 
stitute its  members  public  officers  within  the  meaning  of  Article  XIV, 
Section  7,  of  the  Constitution,  which  prohibits  double  office  holding. 

Constitutional  Law;  Double  Office  Holding;  Public  Offices; 
Member  of  the  Council  of  the  North  Carolina  State  Bar 

28  October  1955 

Membership  on  the  Council  of  the  North  Carolina  State  Bar  is  con- 
sidered a  public  office  within  the  meaning  of  Article  XIV,  Section  7,  of 
the  Constitution,  which  prohibits  double  office  holding,  and  one  person  may 
not  hold  this  office  and  at  the  same  time  hold  another  public  office. 

Our  Supreme  Court  has  held  that  the  acceptance  by  a  public  officer 
of  a  second  public  office  automatically  vacates  the  first.  See  STATE  v. 
THOMPSON,  122  N.  C.  493. 

Constitutional  Law;  Double  Office  Holding;  Public  Offices;  Prison 

Superintendent;  Assistant  Prison  Superintendent; 

Prison  Guard;  Deputy  Sheriff 

2  September  1954 

The  office  of  prison  superintendent,  assistant  prison  superintendent, 
prison  guard  and  that  of  a  deputy  sheriff  are  all  officers  within  the  meaning 


■ "  r 
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of  Article  XIV,  Section  7,  of  the  Constitution,  which  prohibits  double 
oflfice  holding,  and  one  person  may  not  hold  any  combination  of  these  offices 
at  the  same  time. 

Constitutional  Law  ;  Reapportionment  ;  Constitutional  Amendment 
Reducing  Residence  for  Voting  Purposes 

14  February  1955 

The  Constitutional  amendment  changing  the  requirement  of  residence 
for  voting  purposes  in  a  precinct  from  four  months  to  thirty  days  has 
been  adopted  and  is  now  a  part  of  the  Constitution. 

Constitutional  Law;  Reapportionment;  Failure  to  Reapportion 

14  April  1955 

Failure  on  the  part  of  the  General  Assembly  to  reapportion  the  member- 
ship according  to  constitutional  requirements  does  not  invalidate  Acts  of 
the  General  Assembly.  Our  Court  has  held  that  the  question  of  reappor- 
tionment is  a  political  one  and  the  courts  can  do  nothing  about  it. 

,     .      Constitutional  Law;   Reapportionment;   Residence 

■  ■  -  '  4  March  1955 

It  is  thought  that  the  1954  amendment  to  Article  VI,  Section  2  of  the 
State  Constitution  is  self-operating  and  requires  no  statutory  enactment 
to  place  it  in  effect.  All  that  is  required  is  the  certificate  of  the  Governor 
in  conformity  with  the  requirements  of  Section  4,  Chapter  972,  Session 
Laws  of  1953. 

Contractors;  Electrical;  Licenses;   Privilege  License  Taxes 

/.  ii,-.  •-•■'■' :.7    :  .•!i;-;r-   ;  );,H    ...,b    •'-.•.  .-^.,  20  March  1956 

A  person  desiring  to  engage  in  the  business  of  installing  electrical 
wiring  jobs,  such  as  wiring  houses,  must  qualify  by  obtaining  a  license 
from  the  State  Board  of  Electrical  Contractors,  although  the  contemplated 
jobs  be  small  and  the  charge  is  to  be  based  upon  regular  electrician's 
wages. 

Contracts  ;  Rewards  to  Police  Officers 

■''■■'■     '''''  7  October  1955 

A  reward  by  a  private  individual  to  a  police  officer  is  void  for  lack  of 
consideration  and  also  it  is  contrary  to  public  policy  and  illegal;  however, 
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if  the  sum  of  money  involved  is  a  gratuity  paid  after  the  performance  of 
the  meriting  service  and  unanticipated  by  the  officer,  it  is  not  contractual 
and  not  against  public  policy. 

Corporations;  Charter  Filing  Fees;  Clerks  op  the  Superior 
Court;  Filing  Fees 

1  December  1955 

Insofar  as  the  general  lav/  is  concerned,  G.  S.  5-159  controls  as  to  a 
clerk's  filing  fees  with  respect  to  recording  corporation  certificates,  and 
Chapter  879  of  the  Session  Laws  of  1955,  amending  G.  S.  2-26,  governs 
only  in  the  special  situations  described  therein,  namely,  when  the  filing 
service  is  performed  "for  any  court  or  person  of  any  county  other  than 
his  own  county." 

"^  Corporations;  Dissolution  by  Incorporators  Before 

Organization  Completed 

8  March  1956 

Where  one  of  the  three  incorporators  of  a  corporation  has  moved  from 
the  State,  leaving  no  forwarding  address,  and  it  is  desired  to  dissolve 
the  corporation  prior  to  the  time  the  organization  of  the  corporation  was 
completed,  if  the  consent  of  the  three  incorporators  to  relinquish  the 
charter  cannot  be  obtained,  it  appears  that  the  remaining  two  incorpora- 
tors should  complete  formal  organization  of  the  corporation  before  attempt- 
ing dissolution  of  the  corporation  under  the  procedures  set  out  in  G.  S. 
55-121.  The  statutory  procedure  for  dissolution  by  the  incorporators,  con- 
tained in  G.  S.  55-123,  is  interpreted  to  require  the  consent  of  all  the  in- 
corporators, so  that  the  consent  of  two  out  of  three  incorporators  is  not 
sufficient  under  this  statute. 

■  :•  ■    .  Corporations;  Incorporation;  1955  Law 

26  May  1955 

The  1955  Corporation  Law  does  not  become  effective  until  July  1,  1957. 
Therefore,  the  procedure  for  incorporating  prior  to  that  date  is  governed 
by  the  old  law. 

Corporations  ;  Non-stock  Corporations  ;  Place  of  Meeting 

31  January  1956 

Under  the  provisions  of  G.  S.  55-105  meetings  of  members  of  non-stock 
corporations  incorporated  in  this  state  must  be  held  in  this  state.  Under 
the  provisions  of  G.  S.  55A-89,  which  becomes  effective  July  1,  1957, 
meetings  of  such  members  could  be  held  outside  the  state  if  the  bylaws 
so  provide. 
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Corporations;  Uniform  Stock  Transfer  Act;  G.  S.  55-95;  Statement  on 
Certificate  of  Stock  as  to  Restrictions  on  Transfer 

29  August  1955 

Compliance  with  G.  S.  55-95,  in  regard  to  a  statement  on  a  stock  cer- 
tificate of  any  restriction  upon  the  right  to  transfer  such  stock,  requires 
setting  out  the  substance  of  such  restriction.  A  statement  merely  that  a 
restriction  exists  is  not  sufficient. 


Courts;  Costs;  Basis  for  Costs;  Statutory  Costs  Only 

28  February  1956 

A  town  may  not  add  additional  court  costs  in  criminal  cases  to  defray 
the  costs  of  a  town  police  care  in  the  absence  of  legislation  so  authorizing. 


Courts;  Costs;  Payment  of  Half  Costs  by  County; 
Recorders'  Courts;  G.  S.  7-207 

4  November  1955 

The  requirement  of  G.  S.  7-207  that  one  half  of  the  court  costs  be  paid 
to  the  municipal  treasurer  when  a  defendant  is  sentenced  to  work  upon 
"the  public  works  of  the  county"  has  no  application  when  the  defendant 
is  sentenced  to  be  assigned  to  work  under  the  supervision  of  the  State 
Highway  &  Public  Works   Commission.  ; 


Courts;  Costs;  Highway  Patrol  Arrest  Fees;   Sheriff's  Arrest  Fees; 
Solicitor  Fees;  Disposition  as  Between  Municipal  and  County  Funds 

'-■'■'■-  12  September  1955 

State  highway  patrol  arrest  fees  are  required  by  G.  S.  20-193  and  must 
be  paid  into  the  general  fund  of  the  county  in  which  such  arrest  fees 
are  taxed  as  costs.  Under  the  provisions  of  G.  S.  7-206,  relating  to 
municipal  recorder's  courts,  the  prosecuting  attorney's  fee  therein  pre- 
scribed must  be  paid  into  the  general  fund  of  the  municipality  unless  said 
prosecuting  attorney  is  on  a  fee  basis  pursuant  to  G.  S.  7-203.  G.  S.  6-12 
requires  that  solicitor's  fees  shall  be  taxed  in  criminal  cases  in  the  superior 
court  according  to  the  schedvile  therein  set  out,  and  such  fees  must  be  paid 
into  the  county  school  fund. 
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Courts;  Costs;  Recorders'  Courts;  Appeal  to  Superior  Court; 
Total  Costs  in  Both  Courts 

28  December  1955 

When  a  person  is  convicted  in  a  recorder's  court  and,  on  appeal,  is  con- 
victed in  the  superior  court,  all  the  recorder's  court  costs  should  be  taxed 
together  virith  such  additional  costs  as  accrue  by  reason  of  the  trial  in  the 
superior  court. 

Counties;  Agricultural  Stabilization  and  Conservation  Committees 

1  March  1956 

Although  a  county  may  find  it  advantageous,  in  order  to  have  a  local 
office,  no  statutory  obligation  exists  to  furnish  office  space  to  a  county 
Agricultural    Stabilization   and   Conservation    Committee. 

Counties;  Agricultural  Stabilization  and  Conservation  Committees 

4  May  1956 

A  county  may  extend  non-ad  valorem  tax  funds,  when  available,  to  lease 
office  space  for  local  Agricultural  Stabilization  and  Conservation  Depart- 
ment offices. 

Counties;  Appropriations;  Federal  Funds 

12  June  1956 

Certain  funds  received  by  Granville  County  from  the  Federal  Govern- 
ment may  not  be  appropriated  by  the  County  to  the  North  Carolina  Wild- 
life Resources  Commission. 

Counties;  Board  of  Health;  Regulation  of  Trailer  Camps 

3  September  1954 

County  boards  of  health  have  authority  under  G.  S.  130-19  to  adopt 
regulations  relative  to  the  operation  of  trailer  and  tourist  camps. 

Counties;  Capital  Reserve  Fund 

2  May  1956 

The  withdrawal  and  use  of  funds  deposited  in  a  county  capital  reserve 
fund  is  governed  by  Article  lOA  of  Chapter  153  of  the  General  Statutes. 
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'  Counties;  Compensation  op  Employees 

V  14  June  1956 

Chapter  535  and  Chapter  552  of  the  Session  Laws  of  1951  affects  only 
the  authority  of  the  Board  of  County  Commissioners  to  increase  the 
salaries  of  county  officers  and  employees  whose  salaries  are  paid  ex- 
clusively by  the  county  and  does  not  affect  the  authority  of  the  Board  to 
fix  the  compensation  of  county  officers  and  employees  whose  salaries  are 
paid  in  part  from  funds  derived  from  other  governmental  agencies. 

Counties;  County  Hospitals 

13  February  1956 

When  a  dwelling  house  located  on  county  hospital  grounds  is  no  longer 
needed  as  a  residence  for  the  hospital  administrator,  such  surplus  property 
may  be  sold  and  the  proceeds  could  be  expended  for  hospital  purposes. 

,.-i  :  . .  ,      ;  Counties;  Donations;  Public  Purpose 

>       ,     >  ,,  ,.,;..,.,,.  19  December  1955 

In  the  absence  of  some  very  direct  relationship  in  terms  of  caring  for 
the  poor  of  the  county,  such  County  would  not  be  authorized  to  donate 
public  funds  to  charitable  or  hospital  institutions  outside  the  county. 

■    '         Counties;  Employees;  Benefits;  Hospital  Expenses  » 

'  '      ^  30  January  1956 

A  county  would  be  authorized  to  secure  hospitalization  discounts  for  its 
employees  and  to  pay  to  the  hospitals  the  amounts  of  such  discounts  so 
long  as  any  statutory  provision  as  to  the  maximum  salary  of  any  employee 
would  not  be  violated  thereby. 

i     ■  :     '  Counties;  Employees;  Group  Life  Insurance 

6  July  1955 

Under  House  Bill  No.  1174,  enacted  by  the  1955  General  Assembly, 
counties  and  municipalities  are  included  as  "employers"  within  the  mean- 
ing of  G.  S.  58-210,  relating  to  the  issuance  of  group  life  insurance  policies. 
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Counties;  Employees;  Guarantee  of  Salary  to  One  Not  Employee 

'      '  '  •'       '  -  8  December  1955 

Where  authorized  by  an  election  held  for  that  purpose,  a  hospital,  or- 
ganized under  the  provisions  of  Chapter  131  of  the  General  Statutes,  may 
employ  specialists  in  internal  medicine  and  other  professional  employees 
to  render  effective  treatment  to  patients,  and  may  fix  the  salaries  to  be 
paid  by  the  hospital  for  services  rendered  by  its  employees.  It  cannot, 
however,  guarantee  an  income  to  one  not  under  contractual  relationship 
with  it. 

Counties;  Employees;  Workmen's  Compensation  Act;  Elective  Officers 

26  September  1955 

Elective  county  officers  and  county  officers  appointed  by  the  board  of 
county  commissioners  are  not  covered  by  the  Workmen's  Compensation 
Act.  Employees  of  such  officers  are  covered  by  the  Workmen's  Compen- 
sation Act. 

Counties;  Employees;  Workmen's  Compensation  Act;  Self  Insurers 

n :■:  ':         :"  13  October  1955 

A  county  may  become  a  self-insurer  under  the  Workmen's  Compensation 
Act. 

Counties;  Expenditures;   Appropriations  for  Airport  Project 

7  June  1956 

The  establishment  and  maintenance  of  an  airport  is  a  public  purpose 
within  the  objects  of  municipal  expenditure  but  it  is  not  a  necessary  ex- 
pense and  taxes  may  not  be  levied  for  that  purpose  without  a  vote  of  the 
people. 

Counties;  Extradition  Proceedings;  Misdemeanor  Cases 

.    ...    .  18  October  1955 

County  officers  whose  travel  expense  is  fixed  by  statute  are  entitled 
only  to  the  travel  allowance  fixed  by  the  statute  in  the  performance  of  the 
duties  of  their  offices  within  their  counties  and  State.  Where  extradition 
proceedings  have  been  instituted  in  misdemeanor  cases,  such  officers  would 
be  entitled  to  the  additional  travel  allowance  provided  for  in  G.  S.  15-78. 
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Counties;  Fire  Department;  Authority  to  Create;  Support  op  Same 

'  22  December  1954 

Counties  can  levy  taxes  to  provide  fire  protection  for  rural  residents 
under  the  provisions  of  G.  S.  69-14  to  69-25  inclusive  and  G.  S.  153-9, 
Subsection  39. 

.    .  Counties  ;  Fire  Department,  Volunteer 

11  May  1956 

Since  volunteer  firemen  are  covered  by  the  Workmen's  Compensation 
Act,  a  county  may  take  out  insurance  to  secure  its  liability  arising  under 
the  Act.  The  premiums  may  be  paid  by  appropriation  and  a  special  tax 
may  be  levied  to  pay  the  costs  thereof,  if  such  a  tax  is  necessary. 

Counties;  Funds;  Deposits 

9  December  1954 

The  proceeds  of  sale  of  county  bonds  must  be  deposited  in  the  name 
of  the  county  in  a  bank,  banks  or  tiust  company  designated  by  the  county 
commissioners  in  this  State  and  secured  as  required  by  law. 

Counties;  Funds;  Expenditures;  Public  Purpose;  Necessary  Expense 

23  April  1956 

Certain  funds  received  by  Granville  County  from  the  Federal  govern- 
ment on  account  of  establishment  of  Kerr  Lake  may  be  used  for  recrea- 
tional purposes  without  a  vote  of  the  people.  Generally  speaking,  non-tax 
revenues  may  likewise  be  appropriated  to  recreation  work.  However,  funds 
derived  from  taxes  or  a  pledge  of  credit  cannot  be  so  used  without  a  vote, 
as  prescribed  in  Article  VII,  Section  7  of  the  Constitution. 


Counties;  Funds;  Expenditures;  Public  Purpose; 
Town  of  Bath  Celebration 

18  August  1955 

The  holding  of  the  Town  of  Bath  Anniversary  Celebration  is  a  public 
purpose,  and  Beaufort  County  would  be  authorized  to  expend  non-tax 
revenues  for  such  purpose. 
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Counties;  Funds;  Expenditures;  Payment  for  Reimbursable  Costs  of 
Certified  Indigent  Patients 

16  May  1955 

A  county  may  provide  for  payments  to  a  charitable  corporation,  pri- 
vately operated,  in  the  county  for  payments  for  reimbursement  of  costs 
for  indigent  patients,  although  the  amount  will  exceed  the  contract  price 
for  which  such  corporation  agreed  to  provide  such  services. 

^"'   Counties;  Funds;  Use  op  Funds  for  Non-Necessary 
Expenses  ;  Constitutionality 

29  March  1955 

I      -    . 

County  surplus  funds  derived  from  non-tax  sources  may  be  expended 
for  authorized  non-necessary  expenses. 

Counties;  Health  Department;  Expenditure  op  County  Appropriation 

30  August  1954 

County  funds  appropriated  for  the  health  department  may  be  used  for 
conducting  clinics  for  children  attending  private  and  parochial  schools. 

Counties;  Hospital;  Guarantee  op  Operating  Cost 

20  July  1954 

A  county  is  authorized  by  G.  S.  131-126.41  to  pledge  surplus  funds  for 
guaranteeing  operating  deficits  of  a  county  hospital. 

A  county  may  levy  taxes  for  the  necessary  purpose  of  constructing  a 
health  center  to  house  the  county  health  department.    ' 

Counties;  Liability  for  Torts 

14  March  1955 

A  municipality  is  deemed  in  the  exercise  of  a  governmental  function 
when  its  fire  department  operates  beyond  its  municipal  limits.  See  G.  S. 
69-23. 

Counties;  Bookmobile 

28  September  1954 

It  seems  very  doubtful  that  a  county  would  be  held  liable  in  tort  for  the 
negligence  of  the  driver  of  a  bookmobile  owned  by  a  county  library  set  up 
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under  the  provisions  of  Article  8,  Chapter  160  of  the  General  Statutes. 
KEENAN  V.  COMMISSIONERS,  167  N.  C.  356;  MANUEL  v.  COM- 
MISSIONERS, 98  N.  C.  9;  SMITH  v.  HEFNER,  235  N.  C.  1;  BETTS  v. 
JONES,   203   N.    C.    590;    STEPHENSON    v.    RALEIGH,   232    N.    C.   42. 

It  is  suggested  that  the  General  Assembly  be  called  upon  to  enact 
legislation  similar  to  G.  S.  115-45.1  and  Article  15A,  Chapter  160  of  the 
General  Statutes. 

Counties;  Libraries 


'i/.-}  1 


29  April  1955 


Maintenance  of  public  libraries  is  not  a  necessary  expense  for  which 
counties  may  appropriate  money,  but  is  a  public  purpose  for  which,  by 
statute,  they  are  authorized  to  make  appropriations  from  nontax  revenues. 

Counties;  Libraries;  Establishment;  Support 

v:i)i>:/..PVn<rjL.  \TAU-yj' ■}:).:-H\ni.>:inM.l(  iT^AW-n'c^t'-ml.  ;,        18  June  1956 

A  county  may  establish  a  public  library  under  the  provisions  of  G.  S. 
160-65  and  make  no  provision  for  its  support  from  nontax  revenues.  It 
may  provide  for  support  exclusively  by  a  special  tax  levy  and,  if  such 
levy  is  not  approved  by  a  vote  of  the  people,  the  library  may  be  abandoned. 

Counties;  Police  Power;  Regulating  Opening  and  Closing  Hours; 

Business  Establishments 

11  March  1955 

Counties  do  not  have  police  power  to  enact  ordinances  fixing  the  opening 
and  closing  hours  of  commercial  activities  in  unincorporated  sections  of 
the  county  on  Sundays,  except  for  the  sale  of  wine  and  beer.  An  Act 
authorizing  counties  to  exercise  such  police  power  would  probably  be  con- 
stitutional if  enacted  on  a  State-wide  basis,  and  possibly  constitutional  if 
a  local  Act. 

Counties;  Property;  Purchase  of  Home  for  County  Hospital 
•  Administrator 

16  May  1955 

A  county  may  not  purchase  a  house  for  quarters  for  the  administrator 
of  the  county  hospital  and  assume  an  outstanding  mortgage  on  the  same, 
as  this  would  be  creating  a  debt  without  a  vote  of  the  people — PALMER 
V.  HAYWOOD  COUNTY,  212  N.  C.  284— and  may  be  a  violation  of  the 
debt  limits  of  Article  V,  Section  4,  of  the  Constitution. 


33]  biennial  report  of  the  attorney  general  123 

Counties;  Property;  Purchase  of  Stock  of  Corporation 

19   September   1955 

The  right  of  a  county  to  purchase  certain  real  property  for  proper 
county  purposes  does  not,  in  the  absence  of  special  enabling  legislation, 
authorize  a  county  to  purchase  all  of  the  stock  of  a  corporation  owning 
real  property  which  the  county  desires  to  acquire. 

Counties;   Public  Contracts;   Letting  Contract  for  School  Building 

'        "■  '■  ''  ■  24  November  1954 

Bids  for  construction  of  a  school  building,  submitted  at  the  time  ad- 
vertised for  bids  according  to  the  Superintendent  of  Education's  watch, 
should  not  be  rejected  because  of  the  difference  of  two  minutes  in  his 
watch  and  the  Western  Union  time,  provided  the  bid  was  submitted  before 
any  of  the  bids  were  opened. 

Counties;  Public  Contracts;  Requirement  of  Advertisement  and  Bids; 
Contract  for  Personal  Services 

Vn;  '     .    .  -  21  July  1954 

The  provisions  of  G.  S.  143-129,  regulating  the  letting  of  public  con- 
tracts for  construction  or  repair  work  or  for  the  purchase  of  apparatus, 
supplies,  materials,  or  equipment  do  not  apply  to  a  contract  of  a  county 
for  the  personal  services  of  experts  to  assist  in  the  revaluation  of  real 
property  for  ad  valorem  tax  purposes  pursuant  to  the  provisions  of  G.  S. 
105-291. 

Counties;  Publication  of  Information  as  to  County  Employees 

--'  23  September  1955 

There  is  no  legal  prohibition  to  the  publication  in  pamphlet  form  by  a 
county  of  information  regarding  county  government,  even  though  such 
pamphlet  will  contain  the  names  of  county  employees,  their  duties,  and 
salaries. 


Counties;  Reserve  Funds 


21  December  1955 


There  is  no  general   law  authorizing  counties   to   create   and  maintain 
reserve  funds. 
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Counties;  Reserve  Funds;  Public  Liability 

13  October  1955 

A  county  is  without  power  or  authority  to  establish  a  reserve  fund  to 
cover  public  liability  rather  than  carry  public  liability  insurance. 

Counties;  Right  to  Take  Legal  Action       -fiisaoi-' 

r.r>i)'.iJjivS.  JooHOt".   an'i   ■r'>A.aTXo;j  oviittsj.   ;8TyA5!'       ^^  December  1954 

Neither  a  county  nor  the  board  of  commissioners  of  a  county  have  any 
authority  to  take  any  legal  action  by  way  of  injunction  or  otherwise  to 
abate  the  pollution  of  a  stream  caused  by  waste  from  a  municipality  and 
industry  in  another  county  where  only  the  people  in  the  vicinity  of  the 
polluted  streams  are  directly  affected. 

s^o'teci  D»:?tEmd>;s  b&v,'  bid  Oif.l  bohjvoia  ,9fni:t  /xoinU  ■i:fi>j'a9W  sx;i  bus  . 

Counties;  Rural  Fire  Protection;  Levy  of  Taxes      ^^^  '^°  '<^^'^ 


:«ni3'   ai-;A  TVr.i()/;aa!T.{l^iVa/\  '^O  TvWiW.^.'AmO'S.n    ;8TCfAHT;iO 


14  July  1955 


It  is  thought  that  if  a  special  rural  fire  district  should  be  created  under 
the  provisions  of  Article  3A,  Chapter  69  of  the  General  Statutes,  and  a 
tax  for  fire  protection  should  be  voted  under  the  provisions  of  that  article 
during  the  current  fiscal  year,  the  special  tax  provided  for  in  G.  S. 
69-25.4  could  not  be  levied  during  the  current  fiscal  year.  REYNOLDS 
v.  ASHEVILLE,  199  N.  C.  212. 


Counties;  Sale  of  Property  as  Surplus  jf; 

;^;sJ7t:oj'-iw3  YTi-'iaoO  or  ra  ■/iTjiTA.MHO'^Ml  '?o  m.oitao=  27  October  1955 

Under  the  provisions  of  G.  S.  153-9(14)  and  G.  S.  153-2(4),  it  is  thought 
that  a  county  without  special  legislative  authorization  may  in  the  sound 
discretion  of  its  Commissioners  sell  at  either  public  auction  or  private 
sale  a  part  of  the  property  heretofore  used  for  county  home  purposes  upon 
the  adoption  of  a  proper  resolution,  finding  as  a  fact  that  the  property  in 
question  is  surplus  property  not  needed  for  any  public  purpose;  and  that 
the  proceeds  may  be  used  for  repairing  the  buildings  on  the  remainder  of 
the  property  in  order  that  they  may  be  used  for  boarding  home  purposes, 
and  the  remainder  used  for  the  revaluation  of  the  property  within  the 
county  for  tax  purposes.  VAUGHN  v.  COMMISSIONERS,  118  N.  C.  636; 
SOUTHPORT  V.  STANLY,  125  N.  C.  464;  and  BROWN  v.  CANDLER, 
236  N.  C.  576. 

0iij.jrsii3m  bn&  &i&QX-'   o)   i&llnmo  gn  'Bisfis's  on   > 

•abM 
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Counties;    Sick   Leave;   Vacation   Leave;    Accumulated  Leave 

16  March  1956 

When  a  county  employment  policy  includes  the  granting  of  vacation 
leave  and  sick  leave,  a  person  ordinarily  would  have  no  right  to  payment 
for  accumulated  sick  leave  unused  at  the  termination  of  employment, 
because  the  right  to  sick  leave  is  ordinarily  conditioned  upon  use  of  such 
leave  on  account  of  sickness.  This  would  also  be  true  in  the  case  of 
termination  of  employment  by  reason  of  death  of  an  employee,  and  the 
deceased  employee's  estate  would  not  be  entitled  to  any  payment  by  the 
county  with  respect  to  unused  accumulated  sick  leave. 

Counties;  Tax  Anticipation  Laws 

30  January   1956 

A  county  may  not  borrow  in  anticipation  of  collection  of  revenues  of  a 
succeeding  fiscal  year  in  order  to  pay  appropriations  for  the  current  fiscal 
year. 

County   Commissioners;   Appointments;    Clerk  of   Board; 
Register  of  Deeds 

27  June  1956 

G.  S.  161-23  and  G.  S.  153-40  authorize  a  board  of  county  commissioners 
to  appoint  some  other  county  officer  as  clerk  to  the  board.  If  the  county 
auditor  is  appointed,  he  is  required  to  sign  each  county  voucher  below 
the  statement  to  be  printed  on  such  voucher  as  required  by  G.  S.  153-131. 
This  is  a  duty  he  performs  by  virtue  of  his  office  as  county  auditor.  Any 
duties  formerly  required  by  the  register  of  deeds  as  clerk  to  the  board 
with  respect  to  the  signing  of  vouchers  should  now  be  performed  by  the 
county  auditor  as  clerk  to  the  board. 

County   Commissioners;    Appointments;    County   Physician; 
County  Health  Officer 

15  June  1955 

A  board  of  county  commissioners  may  fix  and  determine  the  salary  to 
be  paid  a   county   health  officer  and   a   county  physician. 

If  a  board  of  county  commissioners  appoints  a  county  health  officer 
and  fails  to  appoint  a  county  physician,  then,  and  in  such  event,  the  county 
health  officer  is  required  to  perform  the  duties  of  county  physician. 

The  amount  of  public  funds  to  be  expended  by  a  county  health  depart- 
ment is  controlled  by  the  board  of  county  commissioners. 


126  biennial  report  of  the  attorney  general  [vol. 

County  Commissioners;  Appropriation  of  Funds  for  Construction  of 

Summer  Camp 

'■■v.'  ^r'-;,K!:"    .■.■, 
'  3  August  1955 

There  is  no  authority  for  a  board  of  county  commissioners  to  appro- 
priate public  funds  to  aid  in  the  construction  of  a  Summer  camp  for  the 
organization  Icnown  as  New  Farmers  of  America.  Such  an  appropriation 
would  not  be  for  a  public  purpose. 

County  Commissioners;  Authority  to  Appropriate  Funds  to 
Municipality  for  Fire  Protection  Purposes 

,29  July  1954 

A  board  of  county  commissioners  is  authorized  under  the  provisions  of 
Article  3  of  Chapter  69  of  the  General  Statutes  to  endorse  said  Article 
as  to  the  furnishing  of  fire  protection  service  and  to  appropriate  funds  to 
aid  a  municipality  endorsing  such  Article  for  the  use  of  its  equipment  in 
rural  fire  protection  service,  but  it  is  discretionary  with  the  board  of 
county  commissioners  as  to  whether  or  not  it  shall  make  such  appropri- 
ation and  such  board  cannot  be  required  or  compelled  to  appropriate  funds 
for  such  purpose. 


County  Commissioners;  Authority  to  Purchase  Site  for 
,, .. , ,  Courthouse 

22  June  1956 

Under  the  provisions  of  G.  S.  153-9(9),  it  is  thought  that  a  board  of 
county  commissioners  cannot  purchase  unconditionally  a  site  for  a  new 
courthouse  until  the  provisions  of  the  statute  have  been  complied  with; 
however,  it  is  thought  that  the  board  may  enter  into  a  binding  option 
agreement  in  contemplation  of  compliance  with  the  statute.  HEARNE  v. 
COMMISSIONERS,  188  N.  C.  45;  TROGDEN  v.  WILLIAMS,  144  N.  C. 
192;   SITTERDING  v.  GIZZARD,  114  N.  C.   108. 


County   Commissioners;    Cemeteries;   Abandonment;    Removal 

of  Graves 

,15   November   1954 

Construing  together  the  provisions  of  G.  S.  65-15,  G.  S.  65-5  and  G.  S. 
65-6,  it  is  thought  that  when  private  individuals  donate  and  convey  to  a 
board  of  county  commissioners  land  to  be  used  as  a  cemetery  for  the  in- 
mates of  the  county  home,  ,the  commissioners  have  the  authority  to  pay 
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for  the  removal  of  the  bodies  of  such  persons  to  such  cemetery  upon  desig- 
nation by  them  of  the  property  in  question  as  the  burial  place  for  in- 
mates of  the  county  home. 

County  Commissioners;  County  Electrical  Inspector;  Appointment 

29  June  1956 

Where  a  city  electrical  inspector  is  appointed  by  a  board  of  county 
commissioners  under  G.  S.  160-122  as  a  county  electrical  inspector,  the 
person  so  appointed  is  required  to  take  and  pass  the  examination  pre- 
scribed by  said  section  and  otherwise  qualify  thereunder. 

County  Commissioners;  Elections;  Rural  Fire  District 

■'  26  April  1955 

The  Board  of  County  Commissioners  should  conduct  elections  for  rural 
fire  protection  in  districts  organized  under  G.  S.  69-25(1)   et  seq. 

County  Commissioners;  Expenditure  of  Funds; 


,j     ,,  Gifts  to  Private  College 


6  January  1956 


In  the  absence  of  an  enabling  act,  a  county  board  of  commissioners  is 
without  authority  to  expend  county  funds  in  making  gifts  to  a  private 
college. 

County  Commissioners;   Expenditure  of  Funds; 
Extradition  Proceedings 

29  December  1955 

The  language  of  the  statute  requires  that  the  county  commissioners 
pay  the  cost  of  returning  prisoners  to  this  State  in  non  felony  cases. 
Our  Supreme  Court  has  held  that  in  cases  where  persons  are  convicted 
of  the  criminal  offense  of  violating  a  town  ordinance,  that  such  cases 
are  State  prosecutions  in  the  name  of  the  State  for  violations  of  the 
criminal  laws  of  this  State,  and  at  the  expense  of  the  State,  and  that  such 
cost  may  not  be  charged  against  a  municipality.  See  BOARD  OF  EDU- 
CATION V.  HENDERSON,  126  N.  C.  689. 

The  board  of  county  commissioners  of  a  county  is  authorized  under 
G.  S.  15-78  to  provide  appropriate  regulations  governing  under  what 
circumstances  it  will  pay  the  cost  of  returning  a  prisoner  to  this  State  for 
trial  in  a  non  felony  case  regardless  of  whether  or  not  the  case  is  to  be 
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tried  in  a  city  or  other  county  court.  The  Board  is  authorized  under  the 
statute  to  pass  a  regulation  providing  that  it  will  not  pay  the  cost  of  re- 
turning the  prisoner  to  this  State  unless  proper  extradition  papers  are 
issued  by  the  Governor  for  the  return  of  a  prisoner  to  the  county  for  trial. 


County  Commissioners;  Expenditure  of  Funds;  Radio  Communication 

System 

,0         .  14  July  1955 

Under  G.  S.  20-196,  a  board  of  county  commissioners  is  authorized  to 
purchase  and  install  radio  receiving  sets  in  county  offices  to  be  used  in 
law^  enforcement  work. 


County  Commissioners;  Expenditure  of  Funds;  Recorders'  Courts 

6  July  1955 

Under  the  Public  Laws  of  1909  (Chapter  308)  provision  was  made 
for  paying  the  expenses  of  the  Recorder's  Court  of  New  Hanover  County, 
which  provision  is  broad  enough  to  include  a  reasonable  allowance  for 
the  office  expenses  of  the  Judge  and  Solicitor  of  the  Court.  The  Board  of 
Commissioners  of  New  Hanover  County  desire  to  contribute  to  this  ex- 
pense and  have  appropriated  the  sum  of  $50.00  per  month  for  each  office 
of  the  Judge  and  Solicitor,  and  it  is  thought  that  this  would  be  a  valid 
expenditure  under  the  statute  since  the  basic  provisions  as  to  expenses 
appearing  in  the  1909  statute  do  not  seem  to  have  ever  been  repealed. 

County  Commissioners;  Filling  Vacancies 

20  March  1956 

Under  the  provisions  of  G.  S.  153-6,  the  Clerk  of  the  Superior  Court  is 
authorized  to  fill  vacancies  occurring  in  the  Board  of  County  Commission- 
ers for  the  remainder  of  the  unexpired  term  and  not  simply  until  the  next 
general  election.  _ 

County   Commissioners;   House  Numbers 

-  4  August  1955 

There  is  no  general  statutory  authority  for  a  county  board  of  com- 
missioners  to  assign  house  numbers  to  persons  living  on  streets,  roads  and 
highways  not  within  the  corporate  limits  of  any  municipality. 
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••■  ■'       County  Commissioners;  Liability  for  Autopsy 

16  June  1955 

If  a  coroner  causes  an  autopsy  to  be  performed  without  first  having  an 
inquest,  the  subsequent  performance  of  the  autopsy  is  unauthorized.  How- 
ever, if  he  contracts  with  a  toxiocologist  who  simply  views  the  remains, 
the  claim  of  the  toxicologist  may  legally  be  paid  by  the  county.  Also,  it  is 
very  doubtful  that  in  any  case  can  the  county  commissioners  be  sued  in 
tort  since  these  actions  are  governmental  by  nature  in  the  absence  of  bad 
faith,  corruption  or  malice. 

County  Commissioners;  Meetings 

14  June  1956 

Unless  prohibited  by  statute,  boards  of  county  commissioners  may  hold 
executive  sessions.  There  is  no  limitation  on  meetings  of  county  commis- 
sioners analagous  to  the  limitation  on  city  officials.  Some  counties,  as, 
for  instance,  Forsyth  (Chapter  81,  Laws  of  1947),  have  statutes  prohibit- 
ing executive  sessions.  See  also  Chapter  677,  Laws  of  1955.  These  stat- 
utes do  not  prohibit  informal  gatherings  of  citizens  for  the  purpose  of 
discussing  governmental  affairs,  even  though  those  who  attend  the  in- 
formal conferences  happen  to  be  some  or  all  of  the  board  of  commissioners 
of  the  county.  No  action  can  be  taken  at  such  informal  conferences  which 
binds  the  county.  They  are  not  acting  officially,  are  not  entitled  to  com- 
pensation for  meeting,  and  are  entitled  to  none  of  the  prerogatives  of  the 
office  of  county  commissioners. 

County  Commissioners;  Membership  of  Board;  Qualifications 

24  February  1955 

The  qualifications  for  voting  and  holding  office  would  be  thirty  days 
residence  in  the  voting  precinct  or  ward,  and  a  person  having  such  resi- 
dence and  otherwise  qualified  would  be  entitled  to  vote  and  hold  office 
in  a  municipality. 

County  Commissioners;    Necessary   Expense;    Public   Purpose 

6  July  1954 

The  Board  of  County  Commissioners  cannot  expend  tax  funds  for  a 
hospital  since  it  is  not  a  necessary  expense.  The  Board,  however,  can  ex- 
pend any  surplus  funds  from  nontax  sources  or  any  funds  of  any  other 
character  from  nontax   sources   since  it  is  a  public  purpose. 
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County  Commissioners;  Necessary  Expense;  Public  Purpose 

27  July  1954 

A  county  rescue  squad  is  not  authorized  by  statute  nor  is  its  activities 
supported  by  any  decision  of  the  Supreme  Court:  Therefore,  a  board  of 
county  commissioners  cannot  levy  a  tax  to  support  such  a  program  nor 
can  it  use  money  derived  from  ABC  funds  since  this  is  not  a  public  purpose 
nor  a  necessary  expense.  o)  •  ;' '   i:  ;  -   -iriiT    .[■,\:   .•: 

County  Commissioners;   Purchase  of  Radio  Equipment 

I. 
'         "  I  ^      ^  8  June  1956 

Municipalities  and  counties  can  only  purchase  equipment  costing  in 
excess  of  $1,000  upon  sealed  bids.  Neither  a  municipality  nor  a  county 
can  arbitrarily  write  specifications  so  that  only  one  manufacturer  can 
meet  the  specifications,  nor  arbitrarily  assign  quality  and  time  of  delivery 
as  a  basis  for  awarding  the  contract  to  other  than  the  low  bidder.  The 
statute  requires  good  faith  compliance  with  its  provisions. 

County  Commissioners;  Roads;  Regulation  of  Weight  Carried 

26  October  1954 

The  Board  of  County  Commissioners  do  not  have  authority  to  limit 
the  truck  weight  load  which  may  be  carried  on  sub-division  streets  dedi- 
cated to  the  public  use  but  neither  a  part  of  the  State  Highway  System 
nor  subject  to   the  jurisdiction   of  municipal   authorities. 

County  Commissioners;   Sale  of  County  Home  Property 

2  June  1955 

County  home  property  may  be  sold  by  the  county  commissioners  and 
the  proceeds  of  sale  paid  into  the  general  fund  of  the  county. 

County  Commissioners;  Sale  of  Surplus  Property 

16  September  1954 

Under  the  provisions  of  G.  S.  153-9(14)  and  G.  S.  153-2(4),  it  is  thought 
that  the  Board  of  County  Commissioners  may,  in  its  discretion,  sell  at 
private  sale  surplus  real  and  personal  property  belonging  to  the  county 
after  the  adoption  of  a  proper  resolution,  finding  as  a  fact  that  the  prop- 
erty in  question  is  surplus  property  not  needed  for  any  public  purpose. 
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The  above  fact  situation  is  to  be  distinguished  from  the  situations  dis- 
cussed in  SOUTHPORT  v.  STANLY,  125  N.  C.  464  and  VAUGHN  V. 
COMMISSIONERS,  118  N.  C.  636. 

'  County  Commissioners;  Voting  by  Proxy 

.  2  December  1955 

There  is  no  authority  by  which  a  County  Commissioner  who  is  absent 
from  a  meeting  of  the  Board  of  County  Commissioners  because  of  illness 
can  vote  by  proxy. 

Courts;  Commissions  Allowed 

'^  13  May  1955 

It  is  thought  that  G.  S.  105-93  (d)  relating  to  the  process  tax  applies 
to  civil  actions  only.  Since  G.  S.  7-274  provides  that  the  Clerk  of  the 
Superior  Court  is  ex-oflficio  Clerk  of  the  General  County  Court,  it  is  thought 
that  the  commissions  fixed  by  G.  S.  105-93  (d)  go  to  the  Clerk  and  not  to 
an  Assistant  Clerk  unless  a  different  arrangement  exists  between  the  Clerk 
and  tke  Assistant  Clerk. 

Courts;  County;  Appointment  of  Judge;  Jurisdiction 

26  September  1955 

The  term  of  office  of  a  judge  of  a  civil  county  court,  established  under 
Article  35  of  Chapter  7  of  the  General  Statutes,  runs  for  a  period  of  two 
years  from  the  date  of  his  appointment  by  the  Governor. 

Although  the  Article  apparently  authorizes  a  jury  of  six  to  determine 
the  issues  in  a  divorce  proceedings,  it  is  thought  that  the  better  practice 
would  be  for  the  judge  of  the  court  to  submit  such  issues  to  a  jury  of 
twelve,  which  he  has  the  right  to  do  under  the  statute. 

Court;  Costs;  Turnkey  Fees 

29  April  1955 

A  turnkey  fee  should  be  assessed  only  in  those  cases  when  the  prisoner 
is  admitted  to  jail  and  when  he  is  finally  released  and  given  his  freedom. 
A  turnkey  fee  should  not  be  charged  when  a  prisoner  is  taken  out  of  the 
jail  and  brought  to  the  courtroom  for  trial  and  then  returned  to  the  jail 
to  serve  his  prison  sentence. 
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■-^^'  Courts;  Justice  of  the  Peace;  Appeals 

/-u\l^  Ji    V  XI  ^     j9  October  1954 

It  is  thought  that  an  appeal  in  either  a  civil  or  criminal  case  from  a 
justice  of  the  peace  in  a  county  in  which  a  General  County  Court  has  been 
established  must  be  taken  to  the  Superior  Court  and  not  to  the  General 
County  Court.  The  provisions  of  G.  S.  7-243  have  no  application.  Instead, 
it  is  thought  that  the  provisions  of  G.  S.  7-177,  G.  S.  15-177  and  G.  S. 
1-299  are  applicable.  STATE  v.  BALDWIN,  205  N.  C,  174;  McNEELEY 
V.  ANDERSON,  206  N.  C.  481;  RHYNE  v.  LIPSCOMBE,  122  N.  C.  650, 
and  STATE  v.  RAY,  122  N.  C.  1097. 

Courts;  Justices  of  the  Peace;  Jurisdiction    '  '   '    ' 


-;].     v;i? 


5  November  1954 


Failure  of  a  motor  vehicle  purchaser  to  obtain  new  registration  is  a 
misdemeanor.  G.  S.  20-173.  City  police  within  their  jurisdiction  have  the 
right  to  arrest  for  this  offense.  G.  S.  20-183.  The  offense  is  punishable  by 
a  fine  not  exceeding  $100  or  by  imprisonment  not  exceeding  60  days  or 
both.  A  Justice  of  the  Peace  does  not  have  jurisdiction  to  try  such  a 
charge. 

Courts;  Justice  of  the  Peace;  Witness  Fees;  Arrest  Fees 

.  7  October  1954 

When  a  Justice  of  the  Peace  charges  defendants  costs  in  excess  of 
those  authorized  by  the  statute,  the  recovery  of  these  sums  is  a  matter 
between  the  Magistrate  and  the  various  defendants  and  there  is  no  duty 
on  any  county  officials  to   take  action   to  require  refunds. 

,,,^;.,, ,      ,,     Courts;  Juvenile  Court;  Appointment  of  Judge 

.v.-:;.;-'  .  J-  -, .:      i  ^:[:.<<'   'r:-:\-/  --/ 1  :-  8  May  1956 

Under  G.  S.  110-22,  as  amended  in  1955,  the  clerk  of  the  superior  court 
is  without  authority  to  act  as  judge  of  the  juvenile  court  until  he  is  ap- 
pointed to  that  office  by  the  board  of  county  commissioners. 

Courts;  Juvenile  Court;  Custody  of  Children;  Service  of  Summons 

;;^*''  ■'"'   '''^   "''■■   '""' r'  '•'^■■"'■■■'    ■"■-^^    •■  ^-^  February  1955 

The  juvenile  court  has  jurisdiction  to  determine  and  award  custody  of 
children   under   sixteen   years   of   age   whose   parents    are   both   in   prison. 
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Reference  G.  S.  110-21,  Subsection  3.  The  parents  should  be  served  with 
notice  of  the  proceeding  as  provided  in  G.  S.  110-28. 

Courts;  Juvenile  Courts;  Jurisdiction 

17  February  1956 

A  Juvenile  Court  has  jurisdiction  to  award  custody  of  a  child  pending 
an  appeal  from  dismissal  of  a  petition  in  an  adoption  proceeding.  An 
appeal  from  an  order  of  a  Juvenile  Court  awarding  custody  of  a  child 
probably  does  not  have  the  eifect  of  staying  that  judgment. 

Courts;   Juvenile  Court;   Jurisdiction;    Marriage 

25  February  1955 

A  juvenile  court  which  acquires  jurisdiction  of  a  child  less  than  sixteen 
years  of  age  and  places  such  child  on  probation  is  not  deprived  of  juris- 
diction by  the  marriage  of  the  child.  See  G.   S.   110-21. 

Courts;   Jurisdiction;    Domestic   Relations   Court 

14  April  1955 

PHIPPS  V.  VANNOY,  229  N.  C.  639,  (1948),  defines  the  areas  in  which 

the  juvenile  court  does  not  have  exclusive  original  jurisdiction  in  custody 
controversies  involving  juveniles,  to  wit,  those  situations  covered  by  G.  S. 
17-39  and  G.  S.  50-13.  The  1958  General  Assembly  amended  50-16  so  as  to 
probably  provide  another  exception  to  the  "exclusive  original  jurisdiction" 
of  the  juvenile  courts,  (see  PHIPPS  v.  VANNOY,  supra;  G.  S.  17-39;  G.  S. 
50-13;  and  G.  S.  50-16).  Quaere,  as  to  whether  the  same  exceptions  apply 
to  the  "exclusive  original  jurisdiction"  granted  the  domestic  relations 
courts  by  G.  S.  7-103. 

See  also  IN  RE  PREVATT,  223  N.  C.  833,  (1944),  and  IN  RE  BUM- 
GARDNER,  228  N.  C.  639  (1948),  to  the  effect  that  where  parents  bring 
the  matter  of  custody  of  a  juvenile  before  the  juvenile  court,  that  an  order 
of  said  court  affecting  custody  is  reviewable  on  appeal,  but  m.ay  not  be 
disregarded  as  void.  The  same  principles  would  seem  to  apply  to  a  domes- 
tic  relations   court. 

Courts;   Jurisdiction   Mayor's  Court 

._,,.---  -  13  October  1954 

The  Mayor's  court  of  Hope  Mills  does  not  have  jurisdiction  to  try 
charges  of  reckless   driving. 
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.,  ,  Courts;   Juvenile;   Detention  Facilities 

6  March  1956 

A  room  in  a  county  jailhouse,  though  separated  from  that  part  of  the 
structure  used  to  house  adult  persons,  may  not  be  used  for  the  detention 
of  juveniles  under  sixteen  years  old  except  in  the  folloviring  tvv^o  cases: 
(1)  Where  a  juvenile  over  fourteen  years  of  age  is  charged  with  the  com- 
mission of  a  felony  for  which  the  punishment  may  be  by  imprisonment 
for  more  than  ten  years.  (2)  Where  a  juvenile  over  fourteen  years  of  age 
is  charged  with  the  commission  of  a  felony  for  which  the  punishment  may 
be  by  imprisonment  of  not  more  than  ten  years,  and  the  judge  of  the 
juvenile  court  decided  that  the  juvenile  should  be  bound  over  to  the 
Superior  Court. 


Courts;   Mixed  Term 


18  August  1955 


G.  S.  7-70,  as  amended  by  Chapter  1195  of  the  Session  Laws  of  1951, 
is  superseded  by  Chapter  1373  of  the  Session  Laws  of  1955  with  respect 
to  the  schedule  of  terms  of  court  and  the  kinds  of  cases,  civil  or  criminal, 
which  may  be  tried  at  a  term  of  court. 


~    '  '  Courts;  Process  Tax 

31  May  1955 

Under  the  provisions  of  G.  S.  105-93  (e)  it  is  thought  that  the  $2.00 
process  tax  is  not  to  be  collected  by  a  city  county  court  in  a  case  coming 
within  the  concurrent  jurisdiction  of  a  justice  of  the  peace. 

Courts;  Recorder's  Court;  Authority  to  Issue  Warrants 

-'"  '  '^    '■'  '  16  July  1954 

Chapter  998,  Session  Laws  of  1953,  places  the  municipalities  of  John- 
ston County  under  the  provisions  of  Article  24,  Subchapter  VI,  Chapter 
VII,  of  the  General  Statutes.  G.  S.  7-198  authorizes  the  recorder,  vice 
recorder  or  presiding  justice  of  the  court  or  the  clerk  or  deputy  clerk  of  ^ 
such  court  to  issue  process.  Therefore,  it  is  thought  that  since  the  Mayor's 
Court  of  Clayton  has  been  superseded  by  a  Municipal  Recorder's  Court, 
the  mayor  does  not  have  the  authority  to  issue  process  in  criminal  cases 
to  be  heard  in  the  Recorder's  Court. 
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Courts;  Recorder's  Court;  Establishment 

25  January  1955 

A  special  act  creating  a  municipal  recorder's  court  would  be  a  violation 
of  Article  II,  Section  29,  of  the  Constitution  of  North  Carolina,  and  the 
court  would  have  no  power  to  act.  An  existing  municipal  recorder's  court 
may  be  abolished  by  the  governing  body  of  the  town  and  a  new  court 
created  under  the  general  statute  providing  for  the  establishment  of  such 
courts.  The  statute  requires  that  such  court  have  a  prosecuting  attorney. 
A  special  statute  providing  that  a  court  ah'eady  created  need  not  have  a 
prosecuting  attorney,  or  a  special  statute  prescribing  the  fees  of  such 
a  court  after  it  is  established  would  not  violate  Article  II,  Section  29, 
of  the  Constitution. 

Courts;   Recorder's  Courts;   Jurisdiction 

28  December  1955 

In  North  Carolina,  an  inferior  court  is  ordinarily  described  as  having 
final  jurisdiction  over  a  criminal  offense  when  such  court  has  jurisdiction 
to  try  a  person  for  an  offense  and  to  impose  sentence  upon  conviction,  even 
though  the  right  of  appeal  to  a  higher  court  exists. 

Courts;   Recorders'   Courts;   Qualification  of  Prosecuting  Attorney; 
Residence  Requirement 

3  November  1955 

The  prosecuting  attorney  of  a  municipal  recorder's  court  must  be  a  resi- 
dent of  the  municipality  in  which  such  recorder's  court  is  established. 

Courts;  Municipal  Recorder's  Courts;  Qualification  of  Recorder; 

Residence 

31  October  1955 

Under  G.  S.  7-186,  the  recorder  of  a  municipal  recorder's  court  estab- 
listed  under  Article  24  of  Chapter  7  of  the  General  Statutes  is  required  to 
be  a  qualified  elector  of  the  municipality  in  which  such  court  is  estab- 
lished. 

Courts;  County  Recorder's  Court;  Requirement  of  Stay  Bond 

on  Appeal 

24  May  1956 

A  county  Recorder's  Court  orders  sale  of  a  motor  vehicle  under  G.  S.  18-6, 
which  has  been  seized  for  illegal  transportation  of  alcoholic  beverages,  and 
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the  question  is  whether  the  court  has  authority  to  require  a  bond  or  under- 
taking before  staying  the  order  of  sale,  pending  appeal  to  the  Superior 
Court.  There  appears  to  be  no  express  statute  directly  in  point;  however, 
it  is  probable  that  the  judge  of  the  Recorder's  Court  has  authority  to 
require  the  owner  of  the  vehicle  in  question  or  other  claimant  protesting 
the  sale  to  file  a  sufficient  undertaking,  pending  appeal  to  the  Superior 
Court,  in  order  to  stay  the  actual  sale  of  the  vehicle.  This  action  would 
be  appropriate  rather  than  storing  the  vehicle  for  several  months  while 
it  greatly  depreciates  in  value,  to  the  detriment  of  the  County  School  Fund 
which  is  entitled  to  the  net  proceeds  from  such  sales^  or  to  the  detriment 
of  any  valid  lienholder. 

Courts;  Recorder's  Court;  Residence  Requirements  of  Recorder 

2  May  1956 

It  is  thought  that  when  the  judge  of  a  Municipal  Recorder's  Court  re- 
moves from  the  city  and  establishes  domicile  in  another  community,  he 
becomes  disqualified  to  hold  the  office  of  Recorder.  G.  S.  7-186;  STATE  v. 
CHAPLIN,  228  N.  C.  705;  STATE  v.  GRIZZARD,  89  N.  C.  115. 

Courts;  County  Recorder's  Courts;  Selection  of  Prosecuting  Attorney 

30  November  1955 

Prosecuting  attorneys  of  recorder's  courts,  established  under  Chapter  7, 
Article  25,  of  the  General  Statutes,  may  be  appointed  or  elected  by  the 
county  board  of  commissioners  in  all  but  Franklin  County. 

Criminal  Law;  Abandonment  and  Nonsupport 
'■  ■    -v..  18  November  1954 

The  fact  that  custody  of  minor  children  has  been  awarded  to  another 
does  not  relieve  the  father  of  the  legal  liability  to  support  his  children. 
He  would  be  subject  to  indictment  for  abandonment  and  failure  to  provide 
adequate  support  if  demand  is  made  and  he  fails  to  provide  such  support 
for  his  minor  children.        .    ,.    ,,  ;    •    •  ,■  ,1= 

Criminal  Law;  Abandonment  and  Nonsupport;  Punishment 

,  ■'         ^  16  November  1955 

The  crime  of  abandonment  and  nonsupport,  set  out  in  G.  S.  14-322,  is  a 
misdemeanor,  and  such  offense  is  not  within  the  jurisdiction  of  a  justice 
of  the  peace  for  trial  purposes.       .ly.  ■;j.'>i  ;    .'■'.u   .0:'"  n 


33]  biennial  report  of  the  attorney  general  137 

Criminal  Law;  Army;  Use  of  word  "Army"  in  Name  of  Mercantile 

Establishment 

19  August  1954 

G.  S.  14-117.1  makes  it  unlawful  for  any  person  to  use  the  words 
"army"  or  "navy",  or  either,  or  both,  in  the  name  or  as  a  part  of  the  name 
of  any  mercantile  establishment  in  this  State  not  in  fact  operated  by  the 
United  States  government  or  duly  authorized  agency  thereof. 

Criminal  Law  ;  Assault  with  a  Deadly  Weapon  ;  Misdemeanor 
AND  Felony 

5  July  1955 

An  assault  with  a  deadly  weapon  in  this  jurisdiction  is  a  misdemeanor 
and  would  not  amount  to  a  felony  unless  there  was  an  intent  to  kill  and 
the  infliction  of  serious  injury  not  resulting  in  death. 

Criminal  Law;  Attempt  to  Commit  a  Misdemeanor 

7  July  1954 

An  attempt  to  commit  a  misdeameanor  is  a  misdemeanor,  both  at  com- 
mon law  and  under  our  statute. 

Criminal  Law;  Carrying  Weapons  Concealed 

6  October  1954 

There  is  no  law  in  this  State  which  provides  for  a  permit  to  carry  a 
weapon  concealed. 

It  is  unlawful  for  a  person  to  carry  a  weapon  concealed  about  his  person 
anywhere  in  this  State. 

Criminal  Laws;  Carrying  Weapons  Concealed 

12  July  1954 

It  is  not  unlawful  for  a  person  to  carry  a  pistol  from  his  place  of  busi- 
ness to  his  home  and  return,  provided  the  pistol  is  not  carried  concealed 
about  the  person.  No  permit  is  required  for  a  person  to  carry  a  pistol,  but 
in  carrying  the  same  it  must  not  be  concealed  about  one's  person. 

If  a  person  signs  a  bad  check  and  the  same  is  put  in  circulation,  it  would 
be  violative  of  the  law  of  this  State  against  the  issuing  of  worthless  checks. 
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Criminal  Law;  Carrying  Weapons  Concealed 

9  June  1955 

The  gist  of  the  offense  of  carrying  weapons  concealed  is  the  practice  of 
wearing  weapons  concealed  about  the  person.  If  the  weapon  is  carried 
openly,  the  defendant  would  not  be  guilty.  Whether  or  not  a  weapon  in  a 
given  case  is  concealed  from  the  public  is  a  question  for  the  jury  to  decide. 
Although  the  statute  says  the  weapon  must  be  concealed  "about  his  person," 
this  does  not  ncessarily  mean  that  it  must  be  concealed  on  his  person.  If 
the  weapon  is  within  reach  and  control  of  the  defendant  and  is  concealed, 
I  think  it  would  be  a  sufficient  state  of  facts  to  be  an  offense  although 
the  weapon  might  not  be  actually  on  the  person  of  the  defendant. 

Criminal  Law;  Carrying  Weapons  Concealed;  Glove  Compartment 

20  June  1955 

Our  Court  has  not  passed  upon  the  question  of  whether  or  not  carrying 
a  weapon  in  the  glove  compartment  of  a  motor  vehicle  is  violative  of  the 
law.  However,  this  office  has  rendered  numerous  opinions  to  the  effect 
that  carrying  a  weapon  in  the  glove  compartment  of  an  automobile  would 
perhaps  be  held  to  be  carrying  the  same  concealed  if  the  question  was 
tested  in  the  Courts. 

Criminal  Law;  Driving  Without  License;  Jurisdiction 
OF  Justice  op  the  Peace 

31  May  1956 

A  justice  of  the  peace  does  not  have  jurisdiction  to  try  a  charge  of  driv- 
ing an  automobile  without  having  an  operator's  license. 

Criminal  Law;  Drunken  Driving 

,  17  August  1954 

When  a  person  is  arrested  for  public  drunkenness  and  later  arrested  for 
drunken  driving  which  latter  offense  occurred  on  the  same  day  at  a  differ- 
ent place  and  a  different  time,  he  may  be  tried  for  both  offenses. 

Criminal  Law;  Drunken  Driving;  Second  Offense;  How  Proven 

,         ,  .  17  October  1955 

When  a  person  is  charged  with  a  second  offense  of  drunken  di'iving,  the 
record  of  conviction  of  the  first  offense  (consisting  of  the  warrant  with  the 
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judgment  written  on  the  back  of  the  same)  may  be  introduced  in  evidence 
as  proof  of  the  first  offense. 

Criminal  Law;  Failure  to  List  Dog  for  Taxes 

22  May  1956 

A  late  listing  of  dogs  for  taxes  does  not  cure  the  criminal  offense  of 
failure  to  list  at  the  proper  time. 

Criminal  Law;  Food,  Drug  and  Cosmetic  Act;  Conditions  Precedent 

17  September  1954 

It  is  thought  that  the  provisions  of  G.  S.  106-126  are  administrative  and 
not  jurisdictional  and  that  a  prosecution  under  G.  S.  106-122  can  be  main- 
tained without  showing  that  the  provisions  of  G.  S.  106-126  have  been 
complied  with.  UNITED  STATES  v.  COMMERCIAL  CREAMERY  COM- 
PANY, 43  Fed.  Sup.  714;  UNITED  STATES  v.  MORGAN,  222  U.  S.  274, 
and  UNITED  STATES  v.  AMERICAN  LABORATORIES  D.  C.  222  Fed. 
104.  STATE  V.  LOESCH,  237  N.  C.  611. 

Criminal  Law;  Fortune  Telling;  Statutory  Construction 

-    .  20  June  1956 

Chapter  674  of  the  Session  Laws  of  1947,  relating  to  fortune  telling  in 
Lenoir,  Johnston  and  Pasquotank  Counties  is  not  repealed  by  Chapter  314 
of  the  Session  Laws  of  1951  relating  to  fortune  telling  in  thirty-four  other 
enumerated  counties. 

'  Criminal  Law;  Gambling;  Coon  on  a  Log 

23  July  1954 

Field  trials  of  coon  dogs,  using  the  procedures  described  in  letter  from 
Sheriff  Logan,  in  which  the  coon  is  not  injured  in  any  way,  or  permitted 
to  engage  in  any  contact  with  the  dogs,  would  possibly  not  violate  our 
statute.  Betting  on  coon  dog  contests  would  violate  our  statutes  against 
gambling. 

Criminal  Law;  Game  Laws;   Confiscation  of  Shotguns 

'  -        '•'  "3  November  1955 

A  shotgun  used  by  a  hunter  in  violation  of  the  game  laws  may  not  be 
confiscated  upon  a  conviction  of  any  game  law  offense,  but  only  upon  con- 
viction of  the  offenses  set  forth  in  Subsection  (f )  of  G.  S.  113-91.  Hunting 


140  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  [VOL. 

squirrels  in  the  daytime  out  of  season  with  a  gun  is  not  included  in  the 
list  of  offenses  with  respect  to  which  confiscation  applies.  However,  under 
the  provisions  of  Subsection  (g)  of  G.  S.  113-91,  the  gun  could  be  taken 
and  held  as  evidence  until  the  trial. 

Criminal  Law;  Game  Laws;  Fire-lighting ;  Confiscation  of  Guns 

5  June  1956 
There  is  no  statutory  time  limit  within  which  an  owner  must  act  to 
reclaim  a  gun  seized  in  the  course  of  illegal  hunting  by  some  other  person. 

Criminal  Law;  Game  Laws;  Use  of  Telephone  Magnets  in  Fishing 

26  August  1954 

The  use  of  a  device  emitting  electric  power  for  the  purpose  of  catching 
catfish  in  commercial  waters  is  prohibited  by  G.  S.  113-174.12. 

Criminal  Law  ;  Game  Laws  ;  Waterfowls 

8  November  1955 

Under  the  provisions  of  Chapter  1054  of  the  Sessions  Laws  of  1955 
violation  of  migratory  waterfowl  shooting  hours  provisions  is  a  misde- 
meanor within  the  jurisdiction  of  a  justice  of  the  peace. 

Criminal  Law;  Homicide;  Involuntary  Manslaughter;  Punishment 

18  April  1955 

Under  the  statute  making  Involuntary  Manslaughter  a  milder  form  or 
lesser  degree  of  Manslaughter  it  is  thought  that  the  limit  of  punishment 
would  be  20  years  but  that  the  minimum  punishment  can  be  less  than  the 
minimum  set  for  Manslaughter,  the  object  being  to  provide  less  punishment 
for  Involuntary  Manslaughter  in  the  discretion  of  the  Court. 

,  i         Criminal  Law;  Homicide;  Motor  Vehicles;  Racing 

9  August  1955 

Racing  automobiles  on  an  unfinished  highway  not  open  to  the  public  is 
not  a  violation  of  the  1955  prohibition  against  racing,  since  such  a  road 
is  not  a  "highway".  Driving  upon  such  a  road  is  a  misdemeanor  if  the  High- 
way Commission  has  erected  signs  showing  the  road  to  be  closed.  Racing 
upon  such  a  road  which  results  in  death  is  involuntary  manslaughter. 
Each  driver  is  a  principal  in  such  crime  even  though  not  the  driver  of  the 
vehicle  in  collision. 
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Criminal  Law;  Insanity  Causing  Inability  to  Plead 

5  January  1956 

When  defendant  has  been  adjudged  by  a  jury  as  unable  to  plead  due  to 
insanity,  but  is  later  restored  to  sanity  according  to  the  proper  hospital 
authorities,  it  is  not  necessary  that  the  State  on  a  subsequent  trial  insti- 
gate further  adjudication  on  the  question  of  insanity  before  or  during  trial. 

Criminal  Law;  Kidnapping  of  Child  by  Parent 

29  March  1955 

A  parent  is  probably  not  indictable  for  the  offense  of  kidnapping  under 
G.  S.  14-39  where  such  parent  takes  into  his  custody  his  own  child,  even 
though  in  the  taking  the  elements  of  the  offense  of  kidnapping  may  be 
present. 

Criminal  Law;  Larceny;  Taking  Property 

4  April  1956 

The  mere  fact  that  a  person  who  steals  money  retains  it  in  his  possession 
for  only  a  short  time  does  not  prevent  such  theft  from  constituting  larceny 
if  the  other  elements  of  larceny  are  present. 

Criminal  Law;  Lottery  Laws;  Promotional  Schemes  to  Raise  Funds 
for  Construction  of  Fire  Station 

14  July  1955 

In  order  to  constitute  a  lottery,  there  must  be  three  elements  present,  to 
wit:  (1)  a  prize;  (2)  a  consideration;  and  (3)  the  winner  of  the  prize  is  to 
be  determined  by  some  formula  of  chance.  See  STATE  v.  LIPKIN,  169  N.  C. 
265.  This  is  true  regardless  of  whether  the  holder  of  the  ticket  is  present 
to  receive  the  prize  or  v/hether  the  proceeds  from  the  lottery  are  to  be 
expended  for  some  public  purpose. 

Criminal  Law;  Prize  Fighting 

10  November  1954 

Under  G.  S.  14-271,  it  is  a  criminal  offense  for  any  two  or  more  persons 
to  engage  in  a  prize  fight,  sparring  match  or  glove  or  fist  contest  for 
money  or  other  valuable  prize  or  stake.  This  statute  also  makes  it  unlaw- 
ful for  any  person  to  aid  or  abet  in  any  v/ay  whatever  in  promoting  prize 
fights. 
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Criminal  Law;  Prize  Fighting;  Golden  Gloves  Tournament 

15  November  1954 

The  provisions  of  G.  S.  14-271,  prohibiting  prize  fighting  and  vrrestling 
for  a  valuable  stake  or  consideration,  do  not  apply  to  those  contests  desig- 
nated as  "The  Golden  Gloves"  since  the  winners  in  these  contests  do  not 
receive  a  valuable  prize  or  remuneration. 

Criminal  Law;  Public  Drunkenness 

;  31  August  1954 

The  language  of  G.  S.  18-51  is  sufficiently  broad  to  make  it  unlawful  for 
anyone  to  become  intoxicated  in  any  public  place  in  North  Carolina. 

Criminal  Law;  Public  Drunkenness;  Drunk  and  Disorderly 

30  September  1955 

G.  S.  14-334  contemplates  pronouncement  against  a  person  who  is  both 
drunk  and  disorderly. 

.  .         Criminal  Law;  Public  Drunkenness;  Punishment 

8  September  1955 

Under  the  provisions  of  G.  S.  14-334  the  crime  of  being  drunk  and  dis- 
orderly in  a  public  place  is  punishable  by  a  fine  of  not  more  than  $50.00 
or  imprisonment  for  not  more  than  30  days,  in  the  discretion  of  the  court. 

Criminal  Law;  Pyrotechnics;  Caps 

;^      '  "  16  July  1954 

Explosive  caps  designed  to  be  fired  in  toy  cap  pistols  may  not  be  legally 
sold  or  possessed  in  this  State.  There  is  no  legal  prohibition  against  the 
sale  of  toy  cap  pistols. 

-   •  .  Criminal  Law;  Pyrotechnics;  Caps 

,   ,5     ,,  ..  ,,.       ■    ...,,        ,   r.  ,  .  28  July  1954 

Explosive  caps  containing  any  amount  of  explosives  and  designed  to  be 
fired  in  toy  cap  pistols  or  rifles  are  considered  pyrotechnics  and  may  not 
be  legally  sold  or  possessed  in  this  State. 
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Criminal  Law;  Pyrotechnics;  Caps 
fe- 
ll July  1955 

Explosive  caps  designed  to  be  fired  in  toy  cap  pistols  may  not  be  sold, 
possessed  or  exhibited  in  those  counties  exempt  from  Senate  Bill  No.  296, 
1955  General  Assembly,  as  set  out  in  Section  2  of  said  Act. 

Criminal  Law:  Pyrotechnics;  Sparklers 

20  September  1955 

The  type  of  fireworks  known  as  "sparklers"  comes  well  within  the 
definition  of  pyrotechnics  set  forth  in  Article  54  of  Chapter  14  of  the 
General  Statutes. 

Criminal  Law  ;  Reckless  Driving  ;  Admissibility  of  Evidence 
OP  Alcohol 

15  February  1955 

Although  the  law  is  not  entirely  clear  on  the  question  it  is  probable  that 
evidence  of  intoxication  is  not  admissible  in  a  trial  on  a  charge  of  careless 
and  reckless  driving. 

Criminal  Law;  Reckless  Driving;  Pursuit  of  Violator 
by  Private  Person 

7  February  1956 

At  common  law,  the  driving  of  a  carriage  in  a  crowded  or  populous  street 
in  such  a  manner  as  to  endanger  the  inhabitants  has  been  held  to  be  an 
indictable  offense  amounting  to  a  breach  of  the  peace.  By  analogy,  this 
rule  has  been  applied  to  automobiles  and  approved  by  the  North  Carolina 
Court  by  way  of  dictum. 

A  private  citizen  may  arrest  without  warrant  to  suppress  and  prevent 
a  breach  of  the  peace.  This  means  that  either  a  peace  officer  or  a  private 
person  may  arrest  anyone  who  in  his  presence  is  actually  committing  or 
threatening  to  commit  a  breach  of  the  peace.  If,  however,  the  offense  is 
completed,  there  is  no  justification  for  an  arrest  without  warrant. 

Criminal  Law;  Sale  of  Convict-Made  Goods 

15  November  1954 

The  provisions  of  G.  S.  14-346,  relating  to  convict-made  goods,  do  not 
apply  to  articles  such  as  leather  wallets  made  and  sold  by  prisoners  during 
their  recreation  hours. 
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Criminal  Law;  Sentence;  Escape;  Loss  of  Gained  Time 

29  June  1956 

It  is  a  felony  for  a  felon  to  escape  from  imprisonment.  It  is  a  misde- 
meanor for  a  misdemeanant  to  escape  the  first  time,  and  a  felony  for  a 
second  offense  of  escaping  by  a  misdemeanant. 

Criminal  Law;  Slot  Machines;  Bowling,  Rifle  Range,  Shuffle  Board 

31  May  1956 

Coin-operated  pin-ball  machines  which  offer  a  chance  to  make  varying 
scores  or  tallies  such  that  wagers  might  be  made  upon  the  outcome  of  the 
game  are  illegal. 

Criminal  Law;  State  Flag;  Use  of  Facsimile  Prohibited 

17  January  1956 

Use  of  a  facsimile  or  representation  of  the  State  flag  on  a  "car  tag"  is 
expressly  prohibited  by  G.  S.  14-381,  which  makes  the  use  of  the  State 
flag  or  any  representation  of  the  State  flag  for  advertising  purposes  a 
misdemeanor. 

Criminal  Law;  Vagrancy;  Punishment 

5  June  1956 

A  first  offense  of  vagrancy  is  punishable  by  a  maximum  fine  of  $50  or 
by  imprisonment  for  not  more  than  thirty  days.  Subsequent  offenses  are 
punishable  by  fine  or  imprisonment,  or  both,  in  the  discretion  of  the  court. 

Criminal  Law;  Weapons;  Permits 

9  June  1955 

Before  a  person  may  secure  a  permit  for  the  purchase  of  a  pistol,  he 
must  satisfy  the  clerk  of  the  superior  court  that  he  requires  the  possession 
of  the  same  for  the  protection  of  his  home. 

Criminal  Law;  Weapons;  Permits;  Permits  to  Carry  Weapons 

14  April  1955 

There  is  no  law  in  this  State  which  requires  that  a  person  secure  a 
permit   to   carry   a   weapon,   concealed   or   otherwise.     There   is   a   statute 
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which  requires  a  person  who  purchases  a  pistol  to  secure  a  permit  from 
the  clerk  of  the  superior  court  to  do  so.  There  is  no  law  in  this  State 
which  requires  guns  to  be  registered. 

Criminal  Law;  Worthless  Check 

21  July  1954 

The  fact  that  payment  has  been  stopped  on  a  check  does  not  make  the 
drawer  guilty  of  the  offense  of  draAving  and  issuing  a  worthless  check. 
Neither  does  this  fact  constitute  a  defense  against  that  charge.  The  fact 
that  the  article  purchased  has  been  returned  does  not  constitute  a  defense 
against  that  charge. 

Criminal  Law;  Worthless  Checks;  Maximum  Punishment 

9  April  1956 

In  some  counties  the  maximum  punishment  for  giving  a  worthless  check 
in  an  amount  of  less  than  $50.00  is  a  fine  of  $50.00  or  imprisonment  for  30 
days.  In  other  counties  there  is  no  statutory  maximum. 

Criminal  Procedure;  Appeial 

29  June  1955 

It  is  the  generally  accepted  rule  in  North  Carolina  that  an  appeal  may 
be  taken  from  a  judgment  rendered  out  of  term  within  ten  days  after 
notice  thereof,  and  from  a  judgment  rendered  in  term  within  ten  days 
after  its  rendition,  unless  the  record  shows  an  appeal  taken  at  the  trial. 

Criminal  Procedure;  Appeals;  Perfecting  Appeal;  Commitment 

1  December  1955 

A  defendant  who  has  given  notice  of  appeal  should  not  be  committed  so 
as  to  commence  serving  his  sentence  until  the  time  has  expired  within  which 
he  would  be  permitted  to  furnish  an  appeal  bond  or  to  secure  an  order  per- 
mitting an  appeal  in  forma,  pauperis. 

Criminal  Procedure;  Appeal;  Statute  of  Limitations  on 
Trial  of  Appeals 

17  August  1955 

Upon  appeal  to  the  Superior  Court  on  conviction  of  a  misdemeanor  in 
an  inferior  court,  defendant  may  be  tried  without  indictment  by  a  grand 
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jury;  and  G,  S.  15-1,  a  statute  of  limitations  prescribing  the  time  within 
which  a  bill  of  indictment  must  be  filed,  does  not  apply. 


Criminal  Procedure;  Appeal;  Withdrawal  Without  Indictment 

'  23  August  1955 

When  a  defendant,  who  has  been  convicted  in  the  Recorders  Court, 
appeals  to  the  Superior  Court  and  then  withdraws  the  appeal,  he  is  prob- 
ably entitled  to  take  an  appeal  within  the  10-day  period  allowed  under  the 
law. 

Criminal  Procedure;  Arrest;  Dog  Warden 

27  July  1954 

A  dog  warden  is  authorized  to  make  arrests  and  serve  other  process  in 
connection  with  the  enforcement  of  the  laws  relating  to  the  ownership  and       I 
control  of  dogs.    . 

Criminal  Procedure;  Arrests;  Without  Warrant  for  Misdemeanor 

7  June  1956 
An  officer  may  arrest  a  drunk  driver  without  a  warrant. 

Criminal  Procedure;  Arrest;  Witnesses;  Attendance  at  Funeral; 
Copies  of  Court  Documents 

■'';"■   '  ■  ■'     '  '  26  June  1956 

(1)  There  are  many  circumstances  where  it  would  be  lawful  for  an 
officer  to  make  an  arrest  without  a  warrant  outside  his  hom.e  county.  In 
any  event,  even  if  the  arrest  were  unlawful,  such  fact  would  not  ordinarily 
affect  the  validity  of  the  trial  of  the  person  so  arrested. 

(2)  Ordinarily  a  defendant  would  be  able  to  secure  the  attendance  of 
necessary  witnesses  through  subpoena. 

(3)  Although  it  is  my  understanding  that  the  prison  authorities  some- 
times permit  prisoners  to  attend  funerals  of  close  relatives,  there  is  no 
law  requiring  the  granting  of  such  a  privilege. 

(4)  I  think  you  would  be  able  to  secure  copies  of  the  appropriate  court 
papers  which  you  are  interested  in  if  you  would  address  your  request  to  the 
Clerk  of  the  Court  in  which  you  were  tried  and,  as  you  indicate,  tender 
whatever  fees  might  be  necessary. 
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r..  Criminal  Procedure;  Bonds 

9  January  1956 

When  a  person  is  arrested  on  a  charge  of  speeding,  such  person  may 
properly  be  committed  to  jail  if  he  fails  or  refuses  to  furnish  bond. 

Criminal  Procedure;  Bond;  Assignment  of  Judgment 

10  August  1954 

Where  the  sureties  on  an  appearance  bond  held  for  discharge  of  judg- 
ment against  them  because  of  liability  on  such  bond,  they  should  have  the 
judgment  assigned  to  a  trustee  for  their  benefit  to  the  end  that  they  may 
proceed  against  the  principal.  The  fact  that  a  principal  does  not  sign  an 
appearance  bond  is  an  irregularity,  but  it  does  not  affect  the  liability  of 
the  sureties  thereon. 

Criminal  Procedure;  Bond;  Justification 

9  January  1956 

When  an  appearance  bond  is  furnished  for  a  defendant  in  a  criminal 
action,  the  person  justifying  with  respect  to  the  bond  is  not  required  to 
state  that  he  is  worth  double  the  amount  of  the  bond  over  and  above 
liabilities  and  exemptions  allowed  by  law,  but  merely  that  he  is  worth  the 
amount  of  the  bond  over  and  above  such  liabilities  and  exemptions. 


Criminal  Procedure;  Certificate  from  Supreme  Court  Affirming 
Judgment  Below 

23  January  1956 

In  criminal  cases,  where  a  defendant  is  given  an  outright  sentence  to 
prison  and  there  is  no  suspension  of  judgment  or  conditions  prescribed 
therein,  and  said  sentence  is  affirmed  by  the  Supreme  Court,  there  is 
nothing  further  to  be  done  in  the  court  below,  and  the  clerk  of  the  superior 
court  should  issue  a  commitment  and  deliver  the  same  to  the  sheriff  in  order 
that  the  sentence  may  be  put  into  effect. 


Criminal  Procedure;  Evidence;  Wire  Tapping 

13  July  1955 

Evidence  obtained  by  wire  tapping  is  competent  in  this  State  under  the 
common  law. 
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Criminal  Procedure;  Preliminary  Examination  of  Defendant;  Waiver 
OP  Preliminary  Examination 

6  July  1955 

Under  the  code  of  criminal  procedure  if  a  justice  of  the  peace  has  final 
jurisdiction  over  the  offense  charged,  he  proceeds  to  try  the  accused  and 
determine  his  guilt  or  innocence;  if  the  justice  of  the  peace  does  not  have 
final  jurisdiction  he  proceeds  by  way  of  preliminary  examination  to  deter- 
mine probable  cause,  but  the  accused  may  waive  preliminary  examination 
if  he  so  desires. 

Criminal  Procedure;  Review  of  Constitutionality  of  Criminal  Trial; 
Payment  of  Counsel  Fees  by  Counties 

9  September  1954 

Under  the  language  contained  in  the  last  sentence  of  G.  S.  15-219,  when 
a  court  has  fixed  the  compensation  to  be  paid  counsel  for  the  defendant, 
such  compensation  is  required  to  be  paid  by  the  county  in  which  the  con- 
viction occurred. 

Criminal  Procedure;  Right  to  Jury  Trial 

24  April  1956 

When  a  recorder's  court  affords  jury  trials  in  misdemeanor  cases  and  the 
judge  sits  as  a  committing  magistrate  in  felony  cases,  a  defendant  cannot 
be  deprived  of  his  right  of  jury  trial  in  a  misdemeanor  case  merely  because 
a  felony  charge  has  also  arisen  out  of  the  same  fact  situation — such,  for 
example,  as  a  combination  of  drunken  driving  and  felonious  hit-and-run 
driving. 

Criminal  Procedure;  Without  Oath;   Search  Warrants 

12  April  1955 

Under  G.  S.  15-27,  it  is  provided  that  any  officer  who  shall  sign  and  issue 
or  cause  to  be  signed  and  issued  a  search  warrant  without  first  requiring 
the  complainant  or  other  person  to  sign  an  affidavit  under  oath  and  ex- 
amining said  person  or  complainant  in  regard  to  the  issuance  of  a  search 
warrant  for  intoxicating  liquor  shall  be  guilty  of  a  misdemeanor. 

Criminal  Procedure;  Search  Warrants;  Requisites  for  Affidavits 

21  July  1954 

A  search  warrant  signed  by  an  acting  justice  of  the  peace,  who  is  a 
desk  sergeant,  the  arresting  officer  having  first  given  him  the  information 
under  oath  as  to  the  possession  of  intoxicating  liquor,  is  legal  and  valid. 
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Criminal  Procedure;  Search  Warrants 

^  26  April  1955 

Officers  executing  a  search  warrant  may  search  the  premises  within  the 
scope  of  the  description  and  ordinarily  may  not  search  any  other  place, 
person  or  thing. 

CriminaXi  Procedure;  Search  Warrants;  Gambling  Devices; 
Validity  of  Warrant 

18  November  1955 

In  order  to  justify  the  issuance  of  a  search  warrant  for  gambling  devices, 
it  is  not  sufficient  that  a  person  states  that  he  has  good  reason  to  believe 
certain  gambling  devices  are  in  a  certain  place,  but  there  must  be  testimony 
as  to  specific  facts  which  would  enable  the  person  issuing  the  warrant  to 
conclude  that  there  is  reasonable  cause  to  suspect  the  possession  of  gambling 
devices  at  a  particular  place. 

Criminal  Procedure;  Search  Warrants;  Highway  Patrolmen;  Powers 

6  January  1956 

Although  it  is  possible  that  a  highway  patrolman  could  not  qualify  under 
G.  S.  18-13,  for  obtaining  a  liquor  search  warrant  as  "an  officer  charged 
with  the  execution  of  the  law,"  it  would  still  be  possible  for  such  a  patrol- 
man to  obtain  a  liquor  search  warrant  under  the  provisions  permitting  the 
"filing  of  a  complaint  under  oath  by  a  reputable  citizen." 

Criminal  Procedure;  Search  Warrants;  Intoxicating  Liquor 

16  November  1955 

An  officer  who  secures  a  liquor  search  warrant  and  discovers  liquor  in 
the  course  of  a  search  made  pursuant  thereto  is  required  by  statute  to  seize 
such  liquor  and  "keep  the  same  subject  to  the  order  of  the  court." 

Criminal  Procedure;  Search  Warrants;  Searches  and  Seizures;  Invalid 

Evidence 

11  October  1955 

When  a  valid  search  warrant  is  issued  and  an  officer  later  substitutes  a 
different  name  in  the  warrant  so  as  to  purport  to  authorize  the  search  of 
a  different  house  from  the  one  originally  designated,  such  search  warrant 
is  invalid  and  evidence  obtained  as  a  result  of  a  search  made  pursuant  to 
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such  invalid  warrant  is  inadmissible  in  evidence.  Likewise,  if  the  com- 
plainant or  other  person  furnishing  the  information  upon  which  the  issu- 
ance of  the  search  warrant  is  based  was  not  placed  under  oath,  such  search 
warrant  is  likewise  invalid  and  evidence  obtained  as  a  result  of  a  search 
made  pursuant  to  such  invalid  search  warrant  is  inadmissible  in  evidence. 

Criminal  Procedure;  Search  Warrants;  Number  op  Searches  on  One 
Warrant;  Consent  to  Search 

■      '-   •   '  ;  ..,.  ,;  ,  .,„  -  16  January  1956 

When  a  search  of  certain  premises  has  been  made  pursuant  to  a  search 
warrant,  no  second  or  additional  search  may  later  be  made  pursuant  to  the 
same  search  warrant. 

-  ■        Criminal  Procedure;  Seizure  of  Federal  Liquor  License 

:'         "■    ^r-  ...;;;      is  April  1956 

Inasmuch  as  a  federal  license  to  sell  liquor  is,  under  the  North  Carolina 
statutes,  prima  facie  evidence  of  selling  liquor,  a  federal  liquor  license  may 
be  seized  as  evidence  when  found  in  a  dwelling  in  the  course  of  a  search 
for  liquor  which  search  was  being  made  pursuant  to  a  valid  liquor  search 
warrant. 

Criminal  Procedure  ;  Search  Warrants  ;  Without  Warrant 
:-'0?;\. 29  July  1954 

When  an  officer  has  information  that  the  occupant  of  a  certain  house  on 
a  certain  street  is  in  possession  of  illegal  whiskey  and  the  officer  does  not 
know  the  occupant's  name  and  is  unable  to  obtain  it,  it  is  thought  that  a 
search  warrant  may  be  issued  under  the  provisions  of  G.  S.  18-13,  provided 
the  place  to  be  searched  and  the  liquor  to  be  seized  is  adequately  described. 
Article  I,  Section  15,  North  Carolina  Constitution.  MEAD  v.  BOYD,  19 
N.  C.  521;  Machen's  Law  of  Search  and  Seizure,  pages  26  and  27;  STATE 
V.  BELK,  76  N.  C.  10;  STATE  v.  CAMPBELL,  107  N.  C.  948.  However, 
under  the  above  circumstances,  it  is  thought  that  the  officer  does  not  have 
the  authority  to  arrest  the  occupant  of  the  house  without  a  warrant  since 
the  illegal  possession  of  liquor  does  not  constitute  a  breach  of  the  peace. 
G.  S.  15-39;  STATE  v.  MOBLEY,  240  N.  C.  476. 

Criminal  Procedure;  Sentence  and  Imprisonment;  Breaking 
and  Entering;  Larceny 

18  June  1956 

The  maximum  imprisonment  is  ten  years  for  each  of  the  crimes  of  break- 
ing and  entering,  larceny,  and  receiving  stolen  goods,  barring  circumstances 
which  would  reduce  such  crimes  to  misdemeanors. 
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Criminal  Procedure;  Sentence  AND  Imprisonment;  Invoking 
Suspended  Sentence;  Concurrent  Sentences 

.  :-  i;    .;.       .  18  June  1956 

Section  15-6.2  of  the  General  Statutes  provides  that,  "When  by  a  judg- 
ment of  a  court  or  by  operation  of  law  a  prison  sentence  runs  concurrently 
with  any  other  sentence  a  prisoner  shall  not  be  required  to  serve  any  addi- 
tional time  in  prison  solely  because  the  concurrent  sentences  are  for  differ- 
ent grades  of  offenses  or  that  it  is  required  that  they  be  served  in  different 
places  of  confinement.'* 

^"■'    '■'  •■  ■  Criminal  Procedure;  Venue 

10  August  1954 

A  case  in  violation  of  the  motor  vehicles  laws  may  be  heard  in  the 
Superior  Court  in  a  county  other  than  that  in  which  it  occurred,  unless 
the  defendant  shall  file  a  plea  in  abatement,  as  provided  by  G.  S.  15-134, 
as  it  involves  only  a  question  of  venue. 

Criminal  Procedure;  Warrants;  Affidavit;  Before  Whom  Made 

4  November  1954 

Complainant  before  a  justice  of  the  peace  must  be  examined  under  oath 
by  a  justice  of  the  peace.  G.  S.  15-19  and  G.  S.  15-20.  The  affidavit  on 
which  the  warrant  is  issued  cannot  be  sworn  to  before  a  notary  public, 
and  if  this  is  done,  it  would  constitute  an  irregularity. 

,3.,;  ,  .     Criminal  Procedure;  Warrants;  John  Doe  Warrants 

1  February  1956 

It  is  improper  to  issue  arrest  warrants  in  blank,  leaving  it  to  the  arrest- 
ing officer  to  fill  in  the  arrested  person's  name  after  making  the  arrest. 

Criminal  Procedure;  Peace  Warrants;  Breach  of  the  Peace;  Jury  Trial 

■■■•'•  '    ■     •■  "■^-  3  November  1955 

A  complainant  in  a  peace  warrant  or  peace  bond  proceeding  under  Chap- 
ter 15,  Article  5,  of  the  General  Statutes  cannot  compel  a  jury  trial. 

Criminal  Procedure;  Summons  in  Lieu  of  Warrant 

,,^       -:      .,.^.:  ,,    -  ;    .    .     -,     ■■  23  March  1956 

Conduct  of  the  prosecution  at  trial  rests  with  the  prosecuting  attorney 
and  the  right  of  private  prosecution  to  participate  is  dependent  upon  the 
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consent  of  the  prosecuting  attorney.  Although  the  statute  is  silent,  when 
a  summons  is  used  in  lieu  of  a  warrant  in  misdemeanor  cases,  as  provided 
in  G.  S.  15-20,  it  is  believed  that  the  fees  fixed  with  respect  to  issuance 
and  service  of  an  ordinary  summons  would  be  applicable. 


Criminal  Procedure;  Warrants;  Summons  in  Lieu  of  Warrant 

3  April  1956 

Although  the  statute  is  silent,  personal  service  should  be  eifected  when  a 
summons  is  used  in  lieu  of  a  warrant  in  a  misdemeanor  case,  as  authorized 
by  the  1955  amendment  to  Section  15-20  of  the  General  Statutes  of  North 
Carolina. 

Criminal  Procedure;  Warrants;  Waiver  of  Service 

21  March  1956 

When  a  person  has  been  arrested  for  drunken  driving  and  he  later  ap- 
pears at  court  at  the  proper  time  and,  after  the  warrant  is  read  to  him, 
enters  a  plea  of  not  guilty,  the  fact  that  the  warrant  was  never  formally 
served  on  the  defendant  is  immaterial. 

Dead  Bodies;  Autopsies;  Permission  to  Perform;  Retention  of  Organs 

29  May  1956 

Minor  children  are  incapable  of  giving  consent  to  an  autopsy,  at  least 
when  there  are  other  adult  next  of  kin. 

After  the  performance  of  an  autopsy,  the  internal  organs  must  be  re- 
placed and  a  retention  of  the  viscera  or  any  other  organ  is  actionable. 

Dead  Bodies;  Burial;  Duty 

10  November  1955 

There  is  no  provision  in  the  Statutes  of  North  Carolina  by  which  the 
burial  of  unclaimed  bodies  is  provided  for,  except  G.  S.  153-160,  which  pro- 
vides for  the  burial  of  indigent  veterans  of  the  World  War.  At  common 
law,  the  duty  of  burying  paupers  of  unclaimed  bodies  devolved  upon  the 
person  under  whose  roof  the  death  occurred.  It  is  therefore  submitted  that 
if  a  hospital  has  an  unclaimed  body,  it  is  incumbent  upon  the  hospital  to 
provide  a  decent  burial. 
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Debtor  and  Creditor;  Priority  of  Payment  Under 
Assignment  for  the  Benefit  of  Creditors 

19  May  1955 

Under  the  provisions  of  31  U.S.C.A.,  Section  191,  it  is  thought  that  the 
lien  of  the  Federal  government  for  taxes  due  by  a  person  who  has  made 
an  assignment  for  the  benefit  of  creditors  takes  priority  over  all  debts  of 
the  insolvent  except  the  necessary  costs  of  administering  the  trust.  G.  S. 
23-10;  31  U.S.C.A.,  Section  191;  LEGGETT  v.  COLLEGE,  234  N.  C.  595; 
BISHOP  v.  BLACK,  233  N.  C.  333. 


Divorce;  Annulment  Procedure;  Prosecution 
Bonds  and  Annulment  Suits 

25  June  1956 

Since  the  procedure  in  suits  for  annulment  of  marriages  is  assimilated 
to  that  in  suits  for  divorce,  no  prosecution  bond  should  be  required  in  such 
suits. 


Divorce  Laws;  Deprivation  of  Employment 

15  September  1954 

There  is  no  law  in  this  State  that  would  deprive  a  person  of  his  employ- 
ment by  reason  of  such  person  having  obtained  a  divorce. 

Divorce;  Husband  and  Wife;  Qualified  Divorce;  Reconciliation 

20  May  1955 

A  qualified  divorce  does  not  terminate  the  marriage  relation.  If  the  par- 
ties become  reconciled,  they  may  resume  their  life  together  without  remar- 
riage. Such  resumption  of  the  marriage  relation  destroys  the  effect  of  the 
qualified  divorce  decree. 

Divorce  Laws;  Prisoner 

12  April  1955 

A  person  whose  spouse  has  been  committed  to  State's  Prison  may  obtain 
a  divorce  under  the  laws  of  this  State  provided  the  parties  have  lived  sep- 
arate and  apart  for  a  period  of  two  years. 
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■"  Divorce;  Servicemen 

7  December  1954 

Where  a  resident  of  this  State  enters  the  armed  forces  of  the  United 
States,  is  sent  under  military  orders  to  a  post  or  station  outside  the  State, 
intends  to  remain  there  only  so  long-  as  he  is  under  military  orders  to  do  so, 
considers  North  Carolina  as  his  permanent  residence  and  intends  to  return 
to  this  State  upon  the  completion  of  his  military  service,  such  person  vsrould 
not  have  lost  his  legal  residence  in  this  State  for  the  purpose  of  instituting 
divorce  proceedings. 

Dog  Wardens;  Authority  to  Make  Arrests 

•      :;:-:  ■,  21  September  1955 

County  dog  w^ardens  have  authority  to  make  arrests  for  violations  of  all 
public  and  public-local  laws  pertaining  to  the  ownership  and  control  of  dogs. 
The  statutes  do  not  exempt  from  the  rabies  vaccination  laws  dogs  which  are 
kept  in  confinement.  A  rabies  vaccination  of  a  dog  may  be  performed  only 
by  a  licensed  veterinarian  or  a  rabies  inspector.  No  layman  other  than  a 
duly  appointed  rabies  inspector  may  perform  rabies  vaccinations  in  the 
administration  of  the  rabies  vaccination  laws. 

Dogs;  Rabies  Inspectors;  Responsibility  of  Rabies  Inspector 

16  January  1956 

A  rabies  inspector,  who  is  appointed  by  the  county  health  officer  with  the 
approval  of  the  board  of  county  commissioners,  could  be  removed  by  the 
appointing  authorities. 

Dogs;  Rabies  Law 

,  "       "  14  October  1954 

Under  G.  S.  106-376  stray  dogs  in  a  quarantine  district,  after  reasonable 
efforts  to  apprehend  same,  running  at  large,  may  be  killed  and  their  bodies 
disposed  of  by  any  peace  officer,  and  under  G.  S.  67-32,  where  a  dog  warden 
is  established,  lost  and  stray  dogs  may  be  impounded  for  15  days,  and  after 
effort  is  made  to  locate  the  owners,  if  none  can  be  found  or  if  a  new  owner 
will  not  accept  such  dog,  such  dog  may  -  be  disposed  of  in  a  humane 
manner. 

Dogs;  Seeing-Eye  Dogs 

7  July  1955 

A  blind  person  is  entitled  to  take  his  seeing-eye  dog  with  him  into  a  pub- 
lic conveyance  or  any  place  of  public  accommodation  when  such  person 
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would  be  entitled  to  enter  without  such  dog.  Such  person  when  otherwise 
entitled  to  be  a  guest  at  a  hotel  may  take  such  dog  with  him  into  the  hotel 
room. 

,/  -J  pv,-:.;    Dogs;  Stray  Dogs;  Impounding;  Destruction 

/•■:    :.;'•;•    '  ',  •.  .  -■  2  March  1956 

The  impounding  or  destroying  of  stray  dogs  is  covered  in  a  series  of  stat- 
utes contained  in  Chapter  67  of  the  General  Statutes  and  Section  106-377 
of  the  General  Statutes.  <    ^ ;    ; .  .     . 

Drainage  District;  Disposition  of  Surplus  Funds 

■      '        ■  •'•-■'     ■  18  October  1954 

Surplus  funds  in  a  drainage  district  which  cannot  be  used  for  district 
purposes  may  be  deposited  in  federally  insured  building  and  loan  associa- 
tions pending  use  of  the  funds. 

Educational  Advantages;  Veterans'  Children 

■  -  14  November  1955 


An  eligible  child,  within  the  meaning  of  Article  15  of  Chapter  116  of  the 
General  Statutes,  is  defined  as  a  child  of  a  veteran  who  was  a  legal  resi- 
dent of  North  Carolina  at  the  time  of  said  veteran's  entrance  into  the 
armed  services.  A  Class  II  eligible  child  is  one  whose  father,  at  the  time 
the  benefits  are  sought  to  be  availed  of,  is  suffering  from  a  service-con- 
nected disability  of  30%  or  more  as  rated  by  the  United  States  Veterans 
Administration. 

Elections;  ABC  Stores;  Closing  on  Election  Day 

'-=     '      ■  •  9  August  1955 

The  statute  requiring  that  ABC  stores  in  a  county  be  closed  on  election 
days  does  not  require  closing  where  the  election  is  confined  to  a  certain  area 
and  the  store  in  question  is  outside  of  that  area. 

Election  Laws;  Affidavit  of  Absent  Voter 

-     ^  22  October  1954 

The  affidavit  prescribed  by  G.  S.  163-57  may  not  be  sworn  to  by  the  voter 
who  is  the  person  taking  the  acknowledgment  of  the  same.  This  is  true 
even  though  such  voter  is  a  commissioned  officer  in  the  armed  services. 
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Elections  and  Election  Laws;  Absented]  Ballots;  Withdrawal 

11  October  1954 

Chapter  159  of  the  Public  Laws  of  1939  repealed  all  prior  laws  relating 
to  absentee  voting,  including  all  local  Acts  or  private  or  public-local  Acts. 
All  absentee  ballots  are  now  administered  under  the  general  law  of  the 
State,  and  prior  to  the  delivery  of  the  list  and  ballots  to  the  precinct  regis- 
trar a  voter  who  has  applied  for,  received,  marked  and  returned  to  the 
chairman  an  absentee  ballot  can  withdraw  his  ballot  and  vote  in  person; 
after  the  ballots  have  been  delivered  to  the  precinct  officials  they  cannot  be 
withdrawn. 

Election  Laws;  Establishment  of  Local  Administrative 
AND  Jurisdictional  Units 

24  February  1956 

In  counties  where  local  administrative  and  jurisdictional  units  have  been 
established,  candidates  may  file  and  pay  their  filing  fees  to  the  head  of 
such  local   administrative   and   jurisdictional   unit. 

Election  Laws  ;  Eligibility  for  Appointment  as 
Chairman  of  County  Board  of  Elections 

17  November  1954 

A  justice  of  the  peace  v/ho  holds  his  office  by  virtue  of  an  appointment 
by  the  Governor  or  by  appointment  to  fill  a  vacancy  is  eligible  to  serve  as 
a  member  or  as  chairman  of  a  county  board  of  elections. 

Election  Laws  ;  Eligibility  for  Appointment  as 
Chairman  of  County  Board  of  Elections 

15  November  1954 

A  justice  of  the  peace,  being  an  elective  officer,  is  not  eligible  to  serve 
as  chairman  of  a  county  board  of  elections.  See  G.  S.  163-11. 

Elections;  Authority  of  Chairman  of  County  Board  to 
Administer  Oaths  to  Absentee  Voters 

9  May  1956 

It  is  thought  that,  under  the  provisions  of  G.  S.  163-58,  the  Chairman  of 
a  County  Board  of  Elections  does  not  have  authority  to  take  the  affidavits 
of  absentee  voters.  Instead,  such  voter  must  subscribe  to  his  affidavit  in  the 


33]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  157 

presence  of  a  notary  public,  a  clerk  of  the  superior  court  or  some  other 
official  having  a  seal,  subject  to  the  proviso  applicable  to  members  of  the 
armed  services  set  out  at  the  end  of  the  Section  in  question. 


ELECTIONS;  Automatic  Voting  Machines;  Authority  of  County 

Commissioners  to  Purchase  Voting  Machines 

Without  a  Vote  of  the  People 

29  March  1956 

Under  G.  S.  163-187.1,  a  board  of  county  commissioners  may  purchase 
voting  machines  without  submitting  the  question  to  a  vote  of  the  people. 
Under  G.  S.  163-187.2,  the  commissioners  may,  if  they  so  desire,  submit  the 
question  of  the  purchase  of  such  machines  to  a  vote  of  the  people. 

Elections;  Counting  of  Ballots 

14  May  1956 

It  is  thought  that  G.  S.  163-175(6)  does  not  apply  to  the  nomination  for 
election  of  county  commissioners  by  districts  since  the  office  of  commis- 
sioner for  each  district  is  a  separate  office. 

Elections;  County  Boards;  Clerical  Assistants 

14  February  1956 

Construing  together  G.  S.  163-14(4)  and  G.  S.  163-14(15)  it  is  thought 
that  it  is  the  duty  of  every  county  board  of  elections  to  prepare  and  submit 
to  the  Board  of  County  Comm.issioners  a  budget  estimating  the  cost  of  elec- 
tions for  the  ensuing  fiscal  year;  and  that  the  Board  of  Elections  has  the 
authority  to  appoint  its  clerical  assistants  and  to  fix  their  compensation 
provided  the  same  is  within  the  limits  of  the  appropriation  made  for  that 
purpose  by  the  Board  of  County  Commissioners. 

Elections;  Municipal  Elections;  Determination  op  Results 

1  March  1955 

Elections  for  boards  of  commissioners  in  municipalities  in  which  they  are 
elected  by  wards  are  determined  by  the  highest  number  of  votes  cast  for 
each  candidate  in  each  ward.  In  case  of  tie,  the  result  is  determined  by  lot. 
G.  S.  160-50. 
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Elections;  Distribution  of  Anonymous  Circulars 

,  .       '       ,,  31  May  1956 

The  distribution  of  anonymous  circulars  which  are  not  false,  not  deroga- 
tory and  which  contain  no  charge  calculated  to  affect  a  candidate's  chance 
of  nomination  does  not  constitute  a  crime  in  violation  of  163-196. 

'^ .'  Elections  ;  Double  Office  Holding 

«  '  13  June  1956 

A  member  of  a  Soil  Conservation  Committee  holds  a  public  office  and, 
hence,  is  not  able  to  serve  as  registrar  or  judge  of  election,  under  the  pro- 
visions of  G.  S.  163-15. 

Elections;  Extension  of  Corporate  Limits 

30  December,  1954 

The  last  sentence  of  G.  S.  160-447,  which  provides  that  the  County  Board 
of  Elections  shall  proceed  to  hold  an  election  on  the  question  of  annexation 
of  territory  to  a  municipality  means  that  the  Board  of  Elections  shall, 
within  sixty  days  after  receiving  the  order  from  the  municipality,  proceed 
with  the  making  of  arrangements  for  holding  the  election.  This  provision 
does  not  mean  that  the  actual  election  should  be  held  within  sixty  days 
after  the  receipt  of  an  order. 

Elections;  Eligibility;  Extending  Corporate  Limits 
-  ^v  ;   ,  14  October  1954 

Both  Article  VI,  Section  2,  of  the  North  Carolina  Constitution  and  G.  S. 
163-25  provides  that  in  order  to  be  eligible  to  vote  in  an  election,  a  person 
must  reside  in  the  State  for  one  year  and  in  the  precinct,  ward  or  other 
election  district  in  which  he  offers  to  vote  four  months  next  preceding  the 
election.  They  also  provide  that  one  who  removes  from  one  election  district 
to  another  in  the  same  county  may  vote  in  the  election  district  from  which 
he  has  removed  until  four  months  after  such  removal. 

G.  S.  160-446  provides  that  upon  a  petition  duly  filed  and  signed  by  15% 
of  the  qualified  voters  residing  in  the  area  proposed  to  be  annexed,  the 
governing  body  of  the  municipality  to  which  it  is  to  be  annexed  shall  submit 
the  question  to  the  qualified  voters  of  the  area  proposed  to  be  annexed,  and 
may  submit  the  question  to  the  residents  of  the  municipality,  the  residents 
of  the  two  areas  to  vote  separately. 
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Elections;  Primaries;  Candidates;  Filling  of  Vacancies; 
Party  Affiliation  Required 

21  July  1954 

A  person  whose  party  affiliation  is  not  shown  on  the  registration  book  or 
whose  party  affiliation  is  designated  as  "Independent"  would  have  a  right  to 
file  as  a  candidate  for  the  Republican  or  Democratic  nomination,  as  the 
statute,  G.  S.  163-119,  prohibits  only  a  person  from  being  a  candidate  of  a 
party  when  he  is  registered  as  a  member  of  some  other  party.  G.  S.  163-123 
would  not  be  controlling  in  such  cases. 

;>  .         Election  Laws;  Independent  Candidates;  Ballots 

20  April  1955 

Under  the  provisions  of  G,  S.  163-152,  it  is  thought  that  a  person  may  not 
file  as  an  independent  candidate  for  a  municipal  office  after  the  time  pre- 
scribed by  law  for  the  nomination  of  candidates  by  political  parties  has 
expired, 
t  ._ 

Elections;  Appointment  of  Markers 

4  October  1954 

Markers  should  be  selected  to  fairly  represent  the  political  parties  partic- 
ipating in  an  election.  If  both  parties  have  full  tickets,  the  allocation  based 
upon  the  number  of  voters  registered  as  affiliated  with  each  party  would 
seem  to  be  fair.  If  one  of  the  parties  should  not  have  a  full  ticket,  this 
might  be  taken  into  consideration  in  allotting  them  markers. 

Elections;  Members  of  County  Board  of  Education 
Nomination  and  Appointment 

30  March  1956 

Construing  together  G.  S.  115-18,  G.  S.  115-19  and  G.  S.  163-155  (c),  it  is 
thought  that  the  names  of  candidates  for  the  county  board  of  education 
should  not  be  printed  on  the  official  county  ballot  in  the  general  election. 

Elections;  Municipal;  New  Plan  of  City  Government 

--   '  27  September  1954 

An  election  on  the  question  of  the  adoption  of  a  new  plan  of  city  gov- 
ernment is  conducted  by  the  county  board  of  elections  and  must  be  held  not 
later  than  forty  days  from  the  receipt  of  the  petition  on  a  date  to  be  fixed 
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by  the  board.  There  is  no  legal  objection  to  holding  the  special  election  on 
the  day  of  the  general  election.  However,  there  might  be  some  confusion 
arising  for  the  reason  that  the  county  board  of  elections  would  be  required 
to  conduct  two  separate  elections  on  the  same  day. 

.        -  Elections;  Petitions  FOR  ABC  Elections 

....    :^,:.  :   -.        28  May  1956 

A  signer  of  a  petition  requesting  an  election  on  the  question  of  the  legal 
sale  of  wine  and  beer  may  withdraw  his  name  from  the  petition  at  any 
time  before  formal  action  is  taken  thereon. 

Beer  and  wine  dealers  who  offer  money  to  signers  of  a  petition  in  an 
effort  to  get  them  to  request  removal  of  their  names  from  the  petition  are 
not  guilty  of  bribery.  See  STATE  v.  GREER,  238  N.  C.  325. 

An  election  board  is  entirely  within  its  authority  in  permitting  copies  of 
beer  and  wine  petition  to  be  made. 

Elections;  Appointment  of  Precinct  Officials 
When  Only  One  Party  Participates 

6  April  1956 

G.  S.  163-15  provides  that,  when  only  one  political  party  participates  in  a 
primary,  all  of  the  precinct  officials  selected  for  holding  such  primary  shall 
be  chosen  from  such  political  party. 

Elections;  Primaries;  Payment  of  Expense  by  Candidates 

13  June  1956 

The  duty  is  imposed  on  government  (state  or  county)  to  defray  the  ex- 
pense of  primary  elections.  G.  S.  163-122  and  -135.  A  contract  by  which  a 
candidate  agrees  to  defray  that  expense  is  contrary  to  public  policy  and, 
hence,  is  void. 

Elections;  Protest  of  Candidate;  County  Board 

2  July  1954 

G,  S.  163-143  provides  that  when  on  account  of  errors  in  tabulating  re- 
turns or  filling  out  blanks,  the  result  of  an  election  in  one  or  more  pre- 
cincts cannot  be  accurately  known,  the  County  Board  of  Elections  and  the 
State  Board  of  Elections  shall  be  allowed  access  to  the  ballot  boxes  in  such 
precincts  to  make  a  recount  and  declare  the  results  which  shall  be  done 
under  such  rules  as  the  State  Board  of  Elections  shall  establish.  The  State 
Board  of  Elections  has  established  such  rules  which  provide  that  the  pro- 
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testant  must  file  within  two  days  after  the  completion  of  the  original  count 
a  written  protest  supported  by  affidavits  showing  the  alleged  irregularities. 

It  is  thought  that  the  County  Board  of  Elections  of  its  own  motion  does 
not  have  the  authority  to  order  a  recount.  Instead,  the  Board  of  Elections 
may  act  only  upon  a  proper  written  protest  supported  by  affidavits. 

G.  S.  163-15  provides  that  registrars  and  judges  before  entering  upon 
their  duties  shall  have  the  oath  of  office  administered  to  them  by  some  officer 
authorized  to  administer  oaths.  G.  S.  163-164  provides  that  in  general  elec- 
tions each  judge  of  the  election  and  registrar  shall,  before  the  opening  of 
the  polls,  take  a  special  oath  to  conduct  that  particular  election  fairly  (the 
form  of  the  oath  is  set  out  in  the  statute). 

It  is  doubtful  that  this  special  oath  is  required  in  primaries. 

Election  Laws;  Qualification  of  Election  Officials 

8  September  1954 

The  office  of  city  clerk  is  a  public  office  within  the  meaning  of  G.  S.  163- 
15  which  prohibits  a  public  officer  from  serving  as  an  election  official. 

Elections;  Qualifications  of  Municipal  Judge 

18  April  1955 

A  candidate  for  office  must  be  a  qualified  voter  in  the  area  of  the  office 
and,  therefore,  a  non-resident  of  a  municipality  cannot  be  a  candidate  for 
recorder  although  the  court  has  jurisdiction  over  the  territory  in  which  such 
person  resides. 

Elections;  Municipal;  Qualifications  of  Voters 

Annexation  of  New  Area 

21  July  1954 

Persons  living  in  an  area  proposed  to  be  annexed  to  a  municipality  must 
have  resided  in  such  area  for  the  length  of  time  required  by  the  Constitu- 
tion as  to  eligibility  to  vote. 

Elections;  Registration 

6  April  1955 

The  qualifications  of  persons  for  voting  having  been  once  passed  on  by  a 
proper  election  official  may  not  be  re-examined  by  a  subsequent  registration 
official. 

Persons  duly  registered  on  municipal  registration  books  for  a  bond  elec- 
tion are  entitled  to  vote  in  a  municipal  election  which  follows. 
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Election  Laws;  Religious  Holidays 

8  September  1955 

•  .  f  •  .  '  ..  '  ■         .     ' 

Persons  who  can't  go  to  the  polls  on  election  day  because  it  falls  on  a 
religious  holiday  are  not  permitted  to  vote  absentee  ballots  in  this  State. 

Elections;  Municipal;  Residence  Requirements 

18  April  1955 

A  person  who  moves  out  of  a  town  temporarily,  with  the  intention  of  re- 
turning, and  does  return  prior  to  a  town  election,  is  entitled  to  register, 
vote  and  hold  office  therein. 

Elections  ;  Right  of  National  Guardsman  to  Vote 

11  June  1956 

The  National  Guard,  when  on  active  duty  with  the  United  States,  such  as 
training  or  other  services  for  the  Federal  Government,  constitutes  a  part 
of  the  armed  forces  of  the  United  States  and,  hence,  members  of  the  Na- 
tional Guard,  when  in  training,  may  vote  in  primaries,  if  otherwise  quali- 
fied. 

Elections;  Second  Primaries 

4  June  1956 

G.  S.  163-140  provides  that,  "If  in  the  case  of  an  office  no  aspirant  shall 
receive  a  majority  of  the  votes  cast,  a  second  primary,  subject  to  the  con- 
ditions hereinafter  set  out,  shall  be  held  in  which  only  the  two  aspirants 
who  shall  have  received  the  highest  and  next  highest  number  of  votes  shall 
be  voted  for." 

This  section  also  provides  that  if  either  of  such  two  shall  withdraw  and 
decline  to  run  and  shall  file  notice  to  that  effect  with  the  Board  of  Elections, 
such  Board  shall  declare  the  other  aspirant  nominated.  From  the  foregoing, 
it  is  thought  that  the  candidate  receiving  the  highest  number  of  votes,  but 
not  a  majority,  is  not  authorized  to  withdraw  and  allow  the  candidates  re- 
ceiving the  second  and  third  highest  number  of  votes,  to  be  voted  for  in  a 
second  primary. 

Elections;  Municipal;  Serially  Numbering  Ballots 

27  April  1955 

Under  the  Australian  Ballot  Law,  ballots  cannot  be  consecutively  or 
serially  numbered. 
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Elections;  Names  of  Candidates  on  Ballots;  Use  op  Initials 

14  September  1954 

In  having  his  name  printed  on  the  official  ballot  for  the  general  election 
a  candidate  may  use  his  initials  as  part  of  his  name. 

Elections;  Voting  Machines;  Permission  to  Vote;  Effect 

10  September  1954 

If  a  county  board  of  commissioners  elects  to  call  an  election  on  the  pur- 
chase and  use  of  voting  machines,  favorable  vote  would  probably  make  it 
mandatory  on  the  part  of  the  commissioners  that  the  voting  machines  be 
purchased  and  used,  although  the  statute  uses  the  word  "may"  rather 
than  "shall." 

Elections;  Purchase  of  Voting  Machines;  Vote  op  the  People 

19  April  1955 

Municipalities  may  purchase  and  use  not  exceeding  five  experimental 
voting  machines  without  a  vote  of  the  people,  unless  the  authority  to  do  so 
is  prohibited  by  G.  S.  163-187.5.  Whether  or  not  this  section  has  this  effect 
cannot  be  determined  by  this  office. 

Elections;  Write-in  Votes 

10  January  1955 

G.  S.  163-152  points  out  a  method  by  which  the  names  of  independent 
candidates  may  be  placed  upon  the  official  ballot,  upon  petition.  G.  S.  163- 
155(d)  provides  for  a  township  ballot.  G.  S.  163-175(3)  provides  for  write- 
in  votes  upon  an  official  ballot  and  stipulates  that  when  a  name  is  written 
in  on  the  official  ballot  in  the  manner  stipulated  by  statute,  the  new  name 
so  written  in  is  to  be  treated  like  any  other  name  on  the  ballot. 

Electrical  Contractors;  Exemptions  from  License  Requirements 

25  April  1955 

Article  4  of  Chapter  87  of  the  General  Statutes,  relating  to  Electrical 
Contractors,  does  not  apply  to  the  installation,  construction,  maintenance 
or  repair  of  electrical  wiring,  devices,  etc.,  by  persons,  firms  or  corporat- 
ions, upon  their  own  property,  who  regularly  employ  one  or  more  electri- 
cians or  mechanics  for  such  purpose,  where  such  devices,  appliances,  etc., 
are  used  for  the  conducting  of  the  business  of  such  persons,  firms  or  cor- 
porations. 
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Extradition;  Agent  or  Fugitive  Officer;  Extradition  Expenses 

10  November  1955 

The  expenses  of  going  after  and  returning  a  fugitive  to  this  State,  pur- 
suant to  the  extradition  statutes,  are  borne  by  the  State  in  the  case  of  a 
felony  and  by  the  county  in  the  case  of  a  misdemeanor. 

Extradition;  Garnishment  Proceedings  Against  State  Employees 

3  January  1955 

A  person  may  not  be  extradited  from  this  State  to  another  for  failure  to 
meet  alimony  payments.  A  person  may  be  extradited  for  failure  to  pro- 
vide support  for  his  minor  children. 

Extradition  Proceedings;  Prosecuting  Attorney; 
Authority  and  Duty  to  Institute 

8  February  1956 

When  it  is  desired  to  institute  extradition  proceedings  against  a  person 
outside  this  state,  it  is  the  duty  of  the  prosecuting  attorney  of  the  court 
in  which  the  criminal  action  is  pending  to  institute  extradition  proceedings. 

Fair  Trade  Act;  Criminal  Prosecution 

13  October  1954 

The  Fair  Trade  Act  does  not  subject  the  violator  to  criminal  prosecution 
but  only  action  for  damages  by  a  manufacturer  or  distributor  aggrieved 
thereby. 

Fairs  ;  Association  ;  Dissolution 

'•'■.-■  18  April  1956 

A  county  fair  association  organized  prior  to  April  1,  1949,  under  Section 
4941  of  the  Consolidated  Statutes  may  be  dissolved  under  the  provisions  of 
Chapter  55  of  the  General  Statutes.  Whenever  the  number  of  members  be- 
comes less  than  ten,  the  association  ceases  its  corporate  existence. 

Fairs;  Agricultural;  Statutory  Provisions 

,.-:  •;,  28  November  1955 

Under  the  general  law^  a  carnival  may  not  be  held  vdthin  30  days  prior 
to  the  date  of  a  regularly  advertised  agricultural  fair  in  the  same  county. 
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Fire  Department;  Building  Inspections;  State-Owned  Buildings 

9  March  1956 

A  building  inspection  fee  fixed  by  a  municipality  with  respect  to  a  newly 
constructed  building  does  not  apply  in  the  case  of  a  State-owned  building 
unless  the  agency  owning  the  building  requests  the  inspection. 

Fire  Department;  Building  Inspections;  State-Owned  Buildings 

16  March  1956 

There  is  no  statutory  objection  to  periodic  routine  inspection  of  State- 
owned  buildings  for  the  purposes  of  making  recommendations  relating  to 
fire  prevention.  Such  inspections  are  not  subject  to  the  payment  of  any 
fees. 

Fire  Protection  ;  Duties  op  Fire  Department 

13  October  1954 

In  the  exercise  of  the  duty  of  fighting  fires,  members  of  a  fire  depart- 
ment have  the  implied  authority  to  direct  traffic  in  the  vicinity  of  the  fire 
and  to  order  sight-seers  and  other  persons  out  of  a  burning  building  or  its 
vicinity. 

It  is  seriously  doubted  if  the  members  of  a  fire  department  could  arrest 
any  person  for  the  violation  of  the  traffic  laws  or  other  laws.  It  would  ap- 
pear that  this  authority  is  vested  in  the  police  of  the  municipality. 

Gasoline  Inspection;  Underground  Storage  Tanks;  Color  of  Fill  Caps 

31  January  1955 

A  dealer  or  distributor  of  Gasoline  is  required  to  paint  the  fill  caps  on 
underground  storage  tanks  so  as  to  designate  the  product  to  be  put  in  such 
tank.  The  regular  State-approved  color  scheme  is  red  for  premium  and  yel- 
low for  regular  gasoline.  If  a  dealer,  distributor,  or  company  has  estab- 
lished a  different  color  scheme,  this  may  be  registered  with  the  Gasoline 
and  Oil  Inspection  Division  of  the  Department  of  Agriculture  and  may 
thereafter  be  used. 

Guardian  and  Ward;  Action  on  Bond 

19  April  1956 

It  is  thought  that  G.  S.  33-14  gives  the  consent  of  the  State  for  an  action 
to  be  brought  in  its  name  upon  the  relation  of  a  successor  guardian  against 
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an  original  guardian  and  the  surety  on  his  official  bond.  Carmichael  v. 
Moore,  88  N.  C.  29;  Norman  v.  Walker,  101  N.  C.  24;  Wilson  v.  Pearson, 
102  N.  C.  290 ;  Grant  v.  Rogers,  94  N.  C.  755. 

,    <     ,  Guardian  and  Ward;  Ancillary  Guardianship; 

Authentication  OF  Records 

26  March  1956 

Before  real  estate  belonging  to  a  non-resident  incompetent  person  is  sold, 
said  non-resident  incompetent  having  a  duly  appointed  and  acting  guardian 
appointed  by  a  sister  state,  an  ancillary  guardian  should  be  appointed  in 
this  State. 


Guardian  and  Ward;  Appointment  of  Non-Resident  Guardian 

1  June  1955 

An  orphanage  in  which  a  child  is  placed  has  the  authority  of  guardian 
of  the  person  of  such  child  by  virtue  of  the  provisions  of  G.  S.  110-45.  The 
statute  does  not  give  such  institution  any  authority  to  administer  the  estate 
of  the  child,  G.  S.  33-9  makes  it  the  duty  of  the  Clerk  of  Superior  Court  to 
remove  guardians  and  appoint  successors  where  the  guardian  is  legally  dis- 
qualified to  act  as  a  person  would  be  to  be  appointed  administrator  and 
G.  S.  28-8  enumerating  disqualifications  of  administrators  states  that  the 
Clerk  shall  not  issue  letters  of  administration  to  any  person  who  at  the 
time  of  appearing  to  qualify  is  a  non-resident  of  this  State.  These  two 
statutes  when  read  together  would  seem  to  preclude  the  Clerk  from  appoint- 
ing a  non-resident  individual  as  guardian  of  a  child  who  resides  in  this 
State. 

Guardian  and  Ward;   Attorney's  Fee;   Civil  Procedure;   Non-suit 

After  Judgment 

22  August  1955 

When  a  guardian  ad  litem  is  appointed  to  represent  an  incompetent  in  a 
condemnation  proceeding,  the  court  may  fix  a  fee  for  the  attorney  for  the 
guardian. 


Guardian  and  Ward;  Authority  of  Guardian  to 
Rent  Ward's  Property 

-'^''-    '^'^-  9  September  1954 

G.  S.  33-21  and  G.  S.  33-22  point  out  the  procedure  to  be  followed  by  a 
guardian  in  renting  or  leasing  the  real  property  of  his  ward. 
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Health;  Workmen's  Compensation  Act;  Employees 

.  6  April  1956 

It  is  thought  that  employees  of  a  county  health  department  are  covered 
by  the  Workmen's  Compensation  Act  even  though  some  of  the  funds  of  the 
Department  are  derived  from  the  State  and  Federal  Governments.  G.  S. 
97-2  (c);  G.  S.  97-7;  CHAMPION  v.  BOARD  OF  HEALTH,  221  N.  C.  96. 

■'     •  Health;  Milk  Regulations  •■.  •. 

3  November  1955 

Under  the  provisions  of  G.  S.  130-166,  Subsection  4,  a  district  board  of 
health  is  authorized  to  adopt  a  regulation  devoted  exclusively  to  providing 
for  an  inspection  and  sampling  service  to  insure  that  milk  dispensed 
through  bulk  milk  dispensers  meets  proper  standards  from  a  health  stand- 
point. 

Health  ;  Rabies  Law 

4  August  1954 

It  is  the  duty  of  the  owner  of  a  dog  to  present  the  same  for  vaccination 
after  proper  notice  in  the  paper,  but  a  person  who  is  not  the  owner  of  a 
dog  is  not  required  by  law  to  have  such  dog  vaccinated  even  though  the 
dog  stays  at  his  house. 

Health  ;  Sanitary  Districts 

27  October  1954 

A  Sanitary  District  does  not  have  authority  to  compel  persons  living  in- 
side a  District  to  buy  water  exclusively  from  the  water  system  of  the  Dis- 
trict, nor  can  it  compel  persons  buying  water  from  private  individuals  to 
discontinue  this  practice,  and  this  is  true  whether  the  water  is  bought  or  is 
given  away  free.  A  Sanitary  District  is  not  required  to  procure  a  Certificate 
of  Public  Convenience  and  Necessity  or  franchise  from  the  Utilities  Com- 
mission in  order  to  be  the  sole  furnisher  of  water  in  the  District,  as  the 
statute  confers  this  authority  directly. 

Health;  Surgical  Operations  on  Inmates 

23  September  1954 

Under  G.  S.  230-243.1  the  local  health  officer,  medical  superintendent  or 
director  of  a  State  institution  and  the  surgical  consultant  constitute  a  board 
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to  pass  upon  the  urg'ency  of  an  operation  and  to  authorize  same  without 
permission  from  a  reliable  member  of  the  family  of  an  inmate,  patient  or 
prisoner.  This  contemplates  that  all  of  these  members  shall  act  as  a  board 
and  give  their  unanimous  consent  and  that  the  members  of  this  board  con- 
sult together  in  person.  The  local  health  officer  may  or  may  not  see  the 
emergency  case  according  to  his  discretion,  but  his  mere  signature  to  a 
record  sent  him  by  the  physician  in  charge  of  the  institution  would  not  be 
sufficient. 

A  local  health  officer  signing  affidavits  as  to  the  condition  of  an  alleged 
incompetent  should  make  a  personal  examination  of  the  alleged  incompetent, 
and  this  cannot  be  replaced  by  a  mere  consultation  over  the  telephone  with 
the  other  examining  physician. 

'  Health;  Tuberculosis;  Confinement 

24  April  1956 

Hospital  confinement  of  a  patient  can  be  required  when  such  person  has 
an  active  case  of  tuberculosis. 

"    Highway  Patrols;  Arrest  Fees 

4  October  1955 

An  arrest  fee  taxed  in  the  bill  of  costs  on  account  of  an  arrest  by  a 
member  of  the  State  Highway  Patrol  should  be  paid  into  the  general  fund 
of  the  county  in  which  the  cost  is  taxed,  not  into  the  municipal  treasury 
even  though  the  case  in  which  such  cost  is  taxed  is  tried  in  a  municipal 
recorder's  court.   G.   S.  20-193. 

Hospital;  Bond  Issue;  Districts 

15  March  1955 

By  compliance  with  Article  13C  of  Chapter  131  of  the  General  Statutes, 
hospital  districts  may  be  created  within  a  county  and  be  authorized  to 
issue  bonds  upon  majority  vote  of  the  people  within  this  district. 

Hospitals;  County  Hospital  Authority 

13  February  1956 

In  the  absence  of  any  specific  statutory  prohibition,  an  ex  officio  member 
of  a  hospital  authority  board  would  have  the  same  voting  rights  as  any 
other  member  of  the  board. 
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Hospitals;  Liability  of  Charitable  Non-Profit  Hospitals 

5  July  1955 

A  non-profit,  charitable  hospital  can  be  liable  for  injuries  to  employees 
arising  out  of  and  in  the  course  of  their  employment;  ordinarily  and  as- 
suming no  negligence  in  the  selection  of  doctors,  nurses  and  other  em- 
ployees, a  non-profit,  charitable  hospital  is  not  liable  to  patients  for  in- 
juries caused  by  the  negligence  of  some  employee  in  their  treatment;  ordi- 
narily a  charitable,  non-profit  hospital  is  not  liable  to  visitors  or  other  per- 
sons on  the  premises  for  injuries  received  while  on  the  premises.  While 
there  are  cases  involving  corrupt  action  or  other  malicious  and  unlawful 
conduct  under  which  an  administrator  and  a  governing  body  could  be  held 
liable,  ordinarily  the  administrator  and  governing  body  would  not  be  held 
to  be  personally  liable  for  any  of  the  torts  and  negligence  involved  in  the 
operation  of  a  charitable,  non-profit  hospital. 


Hospitals;  County  Hospitals;  Special  Levies 

9  September  1955 

When  a  special  tax  levy  is  approved  by  a  vote  of  the  people  for  the 
maintenance  of  a  county  hospital,  and  such  hospital  is  subsequently  en- 
larged by  the  acquisition  of  additional  facilities  whether  at  the  same  loca- 
tion or  at  some  other  place  in  the  county,  the  proceeds  of  such  special  tax 
levy  may  properly  be  used  for  the  maintenance  of  all  facilities  constituting 
the  enlarged  county  hospital. 


Hospitals;  Radiologic  Equipment;  Purchase;  Specifications 

18  June  1956 

In  advertising  for  radiologic  equipment  to  be  purchased  by  a  govern- 
mental hospital,  the  specifications  should  be  drawn  with  such  accuracy  and 
such  detail  as  to  describe  precisely  the  equipment  to  be  purchased,  but 
should  not  be  so,  arbitrarily,  as  to  differentiate  between  substantially  iden- 
tical items  of  equipment  on  some  arbitrary  or  unrealistic  basis.  When 
bids  are  opened,  the  statute  provides  that  "the  award  shall  be  made  to  the 
lowest  responsible  bidder,  taking  into  consideration  quality,  performance 
and  the  time  specified  in  the  proposals  for  the  performance  of  the  contract." 


'  ■  Hotels;  Laws  Relating  to  Hotels;  Posting 

,_    '  .  9  January  1956 

Hotels  are  required  by  statute  to  post  in  each  room  a  copy  of  Article 
1  of  Chapter  72  of  the  General  Statutes  relating  to  inns  and  hotels  and 
also  a  copy  of  all  regulations  relating  to  the  conduct  of  guests. 
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Infants;  Change  of  Name;  G.  S.  101-2,  Minor  Child  of  Divorced 
Parents  in  Custody  of  Mother 

21  April  1955 

The  name  of  a  minoi"  child  under  the  age  of  sixteen  years  of  divorced 
parents  may  not  be  changed  by  proceeding  under  G.  S.  101-2  without  the 
consent  of  both  parents,  if  living.    See  G.  S.  101-2. 


'•.J;-'  ;•;.•;  ;>■!.,/■■   ,  .         Insane;  Admission  of  Patients 

'.■■■■i:  . '  -  •.  W;-  :•..  ■  . 

-  '  ;      ■   -    ■  '     •  ■  -  -    •  ■  ■'  ■    ■"■     ■     -        14  October  1954 

The  action  of  the  Clerk  of  the  Superior  Court  in  having  an  alleged 
incompetent  brought  before  him  is  usually  initiated  by  the  affidavit  of  a 
reliable  person,  but  the  statute  also  says  that  the  Clerk  can  act  upon  other 
valid  information.  This  affidavit  authorizes  the  Clerk  to  issue  a  warrant 
or  order  to  have  the  alleged  incompetent  brought  before  him  for  an  exami- 
nation by  two  physicians;  both  prior  to  examination  and  after  examina- 
tion an  alleged  incompetent  may  be  committed  to  jail  if  he  is  dangerous 
to  the  community  or  is  apt  to  do  harm  to  himself;  if  the  physicians  dis- 
agree as  to  the  mental  condition  of  the  alleged  incompetent,  the  physicians 
have  no  standing  to  appeal  to  the  Superior  Court  on  the  question,  but 
there  is  no  reason  or  law  that  prohibits  the  Clerk  from  having  the  alleged 
incompetent  examined  by  other  physicians. 


,j^- -M  .      Insane;  Commitment  by  Clerk  of  Superior  Court 

,;.,:-;:    ,.    -.-.■■    ,.s:     .  ■  ii':T    :   '    ■  .  ■  ;;        :'-' A^.':  >;i.  16  March  1955 

An  order  of  commitment  of  an  alleged  mentally  disordered  person  to  a 
State  hospital  may  be  ordered  by  the  clerk  of  the  superior  court  in  the 
county  where  the  alleged  mentally  disordered  person  is  or  resides. 

■'''"■''"'■'  "■',■■■'''''■■•       Insane;  Feeble-Minded 

31  December  1954 

Under  regulations  adopted  by  the  Hospitals  Board  of  Control  adult 
feeble-minded  persons  can  be  admitted  to  the  Caswell  Training  School. 


'■hi!^' 
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Insane;  Juvenile  Courts;  Mental  Defectives 

"'       '  '  26  April  1955 

The  juvenile  court  has  authority  to  commit  a  feeble-minded  child  w^ithin 
its  jurisdiction  to  a  State  Training  School  for  feeble-minded  children, 
pursuant  to  the  provisions  of  G.  S.  110-38. 

Insane;  Patient's  Application  for  Commitment 

•  ^     ■■'  23  December  1954 

A  county  is  not  liable  for  the  expense  of  committing  an  indigent  mental 
patient  to  a  State  hospital  when  such  patient  voluntarily  commits  himself 
under  G.  S.  122-62. 

Insane;  Procedure  for  Restoration  of  Sanity 

13  June  1956 

Because  of  the  reasoning  in  In  Re  Tate  239  N.  C.  94  and  in  In  Re  Harris 
241  N.  C.  179  it  is  thought  that  a  person  committed  to  a  State  Mental 
Institution  under  the  provisions  of  Article  3,  Chapter  122  of  the  General 
Statutes  and  who  has  been  released  on  probation  may  not  invoke  the  pro- 
visions of  G.  S.  35-4  for  restoration  of  sanity.  Instead  the  remedy  is  by 
habeas  corpus. 

Insane;  Right  of  Detention 

1  December  1955 

When  a  mentally  ill  person  has  been  properly  committed  to  a  private 
hospital  or  mental  institution  pursuant  to  either  Section  122-65  or  Section 
122-79  of  the  General  Statutes,  such  hospital  or  institution  has  authority 
to  take  appropriate  steps  and  use  reasonable  methods  and  procedures  to 
insure  detention  of  such  person. 

Insane;  Transfer  of  Mentally  Disordered  Prisoners 

21  April  1955 

A  prisoner  should  not  be  transferred  to  a  mental  institution  until  there 
is  an  Order  of  Commitment  by  the  clerk  of  the  superior  court  where  the 
prisoner  is  or  resides. 
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Insane;  State  Hospital;  Transfer  of  Patient  to  Private  Institution 

■  ,     30  January  1956 

Section  122-80  of  the  General  Statutes  authorizes  the  executive  com- 
mittee of  a  state  hospital  to  transfer  a  patient  therein  to  a  licensed  private 
hospital  Vi^hen  it  deems  it  desirable. 

■:,  Insurance   Laws;    Agents   Splitting   Commissions 

^      28   October  1954 

Under  the  provisions  of  G.  S.  58-44.1,  two  insurance  agents,  both  licensed 
to  write  accident  and  health  insurance,  but  licensed  with  different  com- 
panies, may  pay  portions  of  their  respective  commissions  to  each  other. 

•  Insurance  of  Governmental  Bank  Deposits 

V.  31  August  1955 

Governmental  deposits  in  an  insured  bank  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  to  the  extent  of  $10,000  for  each  deposit 
made  in  each  custodial  capacity  by  an  officer,  employee,  or  agent  of  the 
State,  county,  city,  or  governmental  agency.    12  U.  S.  C.  1813  (m). 


Insurance;   Fire  Insurance;    State  Institution   Buildings; 
Self-Insurance 

•'     -  .        '  17  November  1955 

A  building  owned  by  the  North  Carolina  State  College  at  Raleigh 
would  continue  to  be  covered  by  the  State  Property  Fire  Insurance  Fund, 
pursuant  to  Article  21  of  Chapter  58  of  the  General  Statutes,  even  though 
such  building  is  leased  by  the  College  to  the  Alumni  Association. 


Intoxicating  Beverages;   ABC  Elections 

22   October   1954 

In  a  county  ABC  election  called  under  G.  S.  18-61,  it  is  thought  that  in 
passing  upon  a  petition  presented  to  it,  the  county  board  of  elections  is 
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not  required  to  find  as  a  fact  that  each  person  who  si^ed  the  petition 
actually  voted  in  the  last  election  for  Governor.  Instead,  it  is  the  function 
of  the  board  to  find  that  the  petition  w^as  actually  signed  by  registered 
voters  of  the  county  equivalent  to  the  number  of  15%  of  the  number  of 
votes  cast  in  the  last  election  for  Governor.  WEAVER  v.  MORGAN, 
232  N.  C.  642. 


Intoxicating  Beverages;  ABC  Officer;  Authority  to  Arrest 

14  September  1954 

Where  an  ABC  officer  has  a  search  warrant,  which  also  contains  an 
order  of  arrest  of  any  person  therein  named  found  on  the  premises,  and 
pursuant  to  such  search  warrant  searches  the  house  and  finds  illegal 
liquor,  he  can  arrest  the  person  under  such  warrant.  An  ABC  officer  has 
the  right  to  exercise  the  power  and  authority  of  other  peace  officers  in 
the  suppression  of  illegal  liquor,  and  he  can,  therefore,  arrest  all  persons 
found  at  an  illegal  distillery  operating  same  or  aiding  and  abetting  in 
such  operation  without  a  warrant,   as   provided  by   G.   S.   18-23. 


Intoxicating  Beverages;  Confiscation  of  Vehicles;  Authority  of 
County  to  Pay  Expenses  Where  Amount  of  Bid  is  Not  Sufficient 

9  August  1954 

Where  a  vehicle  is  seized  and  sold  because  of  the  unlawful  transporta- 
tion of  intoxicating  liquor  and  the  amount  bid  at  the  sale  is  not  sufficient 
to  pay  the  expenses  of  the  sale,  the  county  is  authorized  to  pay  the  bal- 
ance of  the  expenses  from  the  general  fund  of  the  county. 


Intoxicating  Beverages;  Disposal  of  Confiscated  Beverages 

17  January  1955 

G.  S.  18-6  provides  that  any  confiscated  tax-paid  liquor  seized  by  offi- 
cers shall  within  ten  days  be  turned  over  to  the  Board  of  County  Commis- 
sioners, which  shall  within  ninety  days  from  the  receipt  thereof  turn  it 
over  to  hospitals  for  medicinal  purposes,  or  sell  it  to  legalized  alcoholic 
beverage  control  stores  within  the  State  of  North  Carolina,  the  proceeds 
of  such  sale  being  placed  in  the  School  Fund  of  the  county  in  which  such 
seizure  was  made,  or  destroy  it. 
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Intoxicating  Beverages;  Confiscation  OF  Vehicles; 
'        •  Rights  of  Innocent  Lien  Holders 

'.■.,'.-■."■'-''"'  17  September  1954 

It  is  thought  that  an  unrecorded  mortgage  is  such  a  lien  as  is  pro- 
tected by  the  provisions  of  G.  S.  18-6  when  it  has  been  determined  that 
the  mortgagee  is  an  innocent  lien  holder.  When  the  mortgage  has  been 
executed  outside  of  North  Carolina,  the  provisions  of  G.  S.  44-38.1  will  be 
applicable.  MOTOR  COMPANY  v.  JACKSON,  184  N.  C.  329  and  SKIN- 
NER v.  THOMAS,  171  N.  C.  at  page  98. 

,..    ,,,^  Intoxicating  Beverages;  Fraternity  Houses 

r>::....M:    ;;i,rr.'.    iv       ^r-^-.-r    -dt    a-:.   .yii\',.-  .i:"r;-i-  :'  14  September  1954 

Under  the  ABC  Act,  intoxicating  liquors  may  not  knowingly  be  sold  to 
minors.  Possession,  distribution  and  sale  of  intoxicating  liquors  by  clubs 
is  prohibited  by  law,  which  may  be  applicable  to  fraternity  houses  at 
colleges.  In  dry  counties,  transportation  and  possession  of  intoxicating 
liquor  must  be  in  strict  accordance  with  the  provisions  of  the  statute, 
the  Turlington  Act  otherwise  being  applicable. 


Intoxicating  Beverages;  Illegal  Sale 


7  May  1956 


Possession  in  North  Carolina  by  any  person,  other  than  a  proper  gov- 
ernmental official,  of  a  federal  license  to  sell  liquor  is  a  misdemeanor. 

Intoxicating  Beverages;  Out  of  State  Liquor 

v.-   •;■'--•;      -;;■■>:.,-'>-;    -i<>  J/ -^■■^^f   :^:A^.iyvn  18Junel956 

A  person  may  bring  into  North  Carolina  liquor  legally  purchased 
outside  the  State  pr-oviding  that  the  liquor  is  for  his  own  personal  use,  that 
he  does  not  bring  into  the  State  more  than  one  gallon  of  such  liquor  and 
that  the  cap  or  seal  on  the  container  or  containers  is  not  opened  or 
broken.  Such  liquor  may  be  brought  into  the  State  without  payment  to 
North   Carolina  of  liquor  taxes. 

Intoxicating  Beverages;  Possession  of  Beer  in  Dry  County 

'''"''  26  July  1955 

Possession  of  taxpaid  whiskey  is  permissible  when  purchased  at  a 
licensed  ABC  store  in  a  quantity  not  in  excess  of  one  gallon  and  trans- 


33]  BIENNIAL  REPORT  OP  THE  ATTORNEY  GENERAL  175 

ported  immediately  to  the  home  in  a  dry  county.  The  possession  of  more 
than  one  gallon  of  whiskey,  even  in  the  home,  is  prima  facie  evidence 
of  unlawful  possession  for  the  purpose  of  sale  and  various  illegal  offenses 
as  set  forth  in  the  Turlington  Act.  In  a  dry  county  liquor  cannot  be 
possessed  in  a  licensed  place  of  business  as  the  home  and  family  purpose 
doctrine  is  the  only  source  of  immunity  or  exception. 

If  the  licensed  sale  of  beer  has  been  voted  out  by  a  referendum  a  per- 
son could  possess  in  a  licensed  place  of  business  not  more  than  five 
gallons  of  beer,  but  if  the  person  possesses  more  than  five  gallons  there 
is  a  statutory  presumption  that  it  is  possessed  for  the  purpose  of  sale,  and 
this  would  be  illegal. 

Intoxicating  Beverages;  Possession  for  Purpose  op  Sale 

20  May  1955 

A  person  living  in  territory  in  which  ABC  Stores  are  not  operated  may 
lawfully  transport  to  and  keep  in  his  private  dwelling,  for  his  own  use,  not 
more  than  one  gallon  of  tax-paid  liquor,  and  such  possession  raises  no 
presumption   against   him. 

A  person  may  not  purchase  liquor  in  this  State  except  from  a  legally 
established    liquor    store. 

,  ,     Jails;  Responsibility  op  Counties  por  Prisoners 

r,o  ..  --.:■..  19  March  1956 

The  Supreme  Court  of  this  State,  in  the  case  of  BOARD  OF  EDUCA- 
TION V.  HENDERSON,  126  N.  C.  689,  held  that  there  is  no  liability  on 
the  part  of  a  municipality  to  provide  room  and  board  and  other  costs 
in  connection  with  the  upkeep  of  prisoners.  The  Court  held  in  this  case 
that  this  is  a  liability  of  the  county. 

Juries;  Exemptions  Volunteer  Firemen 

12  October  1955 

A  member  of  a  volunteer  fire  department  may  be  exempted  from  jury 
duty  upon  proper  certification  to  the  clerk  of  the  superior  court  in  the 
manner  prescribed  by  Section  9-19  of  the  General  Statutes. 

Jurors;  Recorder's  Court;  Jury  List  por 
■    '  '    ^^  Municipal  Recorder's  Court 

''\  •   ''■  .  9  March  1956 

In  criminal  trials  in  municipal  Recorder's  Courts,  apparently  the  jury 
procedure  is  governed  by  the  provisions  of  G.  S.  7-204,  which  in  essence 
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says  that  the  recorder  shall  follow  the  same  procedures  as  are  provided 
in  actions  before  justices  of  the  peace.  Therefore,  the  provision  in  G.  S. 
7-153,  applicable  to  justices  of  the  peace,  to  the  effect  that  the  clerk  of  the 
county  Board  of  Commissioners  is  to  furnish  a  list  of  jurors  for  the 
township  would  seem  to  apply  to  a  municipal  Recorder's  Court. 

On  the  other  hand,  as  to  civil  actions  in  a  Recorder's  Court,  apparently 
the  jury  procedure  is  governed  by  G.  S.  7-250,  which  directs  the  recorder 
to  "proceed  to  the  office  of  the  Register  of  Deeds  of  the  county  and  cause 
to  be  drawn  a  jury  of  18,  observing  as  nearly  as  may  be  the  rule  for 
drawing  a  jury  for  the  Superior  Court." 

Jurors;  Removing  Non-Residents'  Names 

"       31  December  1954 

It  is  the  duty  of  the  Board  of  Commissioners  when  taking  the  names 
of  jurors  from  the  tax  list  to  exclude  the  names  of  non-residents. 

Justices  of  the  Peace;  Criminal  Jurisdiction;  Statutory  Limitations 

ON  Exclusive  Jurisdiction 

2  March  1956 

A  justice  of  the  peace  may,  by  statute,  be  deprived  of  criminal  juris- 
diction to  try  cases  within  a  particular  city  or  town  and  exclusive  juris- 
diction  conferred  upon   some  other  inferior  court. 

Justice  of  the  Peace;  Election;  Filing  Fee  for  Primary  Election 

■V'^     '    '       '''■  '  30  March  1956 

A  candidate  for  the  office  of  the  justice  of  the  peace  is  required  to  pay 
a  filing  fee  equal  to  1%  of  the  salary  or  fees  which  he  received  the  pre- 
vious year  as  justice  of  the  peace,  but  in  any  event,  the  minimum  fee 
is  $5.00. 

Kenan  Professorships 

•  ■■'       -        •      "       -   •■■  ■■     11  October  1954 

Under  resolution  adopted  by  the  Board  of  Trustees  of  the  University 
of  North  Carolina,  under  date  of  January  27,  1920,  Kenan  professorships 
can  be  awarded  on  one  year  basis  for  professoi-s  on  leaves  of  absence 
but  cannot  be  repeated  to  the  same  professor  more  than  once  in  five 
years,  such  temporary  professorships  to  be  known  as  Kenan  professor- 
ships, as  required  by  the  terms  of  Mrs.  Bingham's  will. 
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Labor;   Deductions  from  Wages 

12  June  1956 

The  North  Carolina  law  does  not  contain  any  prohibition  against  a 
voluntary  payroll  deduction  plan  for  a  uniform  rental  service.  The  Fair 
Labor  Standards  Act  does  contain  certain  prohibitions  under  particular 
circumstances. 

Landlord  and  Tenant;  Summary  Ejectment 

15  September  1955 

Civil  process  may  be  served  upon  a  person  who  is  in  prison  on  a  crim- 
inal charge.  HARE  v.  HARE,  228  N.  C.  740,  and  WHITE  v.  UNDER- 
WOOD, 125  N.  C.  25. 

Law  Enforcement  Officers'  Benefit  and  Retirement  Fund;  Costs, 

$2.00  Additional  Cost  Required  to  be  Collected  by 

Justices  of  the  Peace 

31  August  1954 

Justices  of  the  peace  are  required  to  collect  additional  costs  in  the 
amount  of  $2.00  for  Law  Enforcement  Officers'  Benefit  and  Retirement 
Fund  in  all  cases  coming  before  courts  of  justices  of  the  peace. 

Law  Enforcement  Officers'  Benefit  Fund;   Compensation 
AND  Form  of  Subsistence 

5  January  1955 

Where  a  city  allows  a  subsistence  allowance  of  $5.00  per  day  to  a  police 
officer,  this  allowance  will  be  treated  as  compensation  pay  to  the  police 
officer  for  purposes  of  the  Law   Enforcement  Officers'   Benefit  Fund. 

Law  Enforcement  Officers'  Relief  Fund;  Coverage 

4  November  1955 

Under  the  provisions  of  Section  2  of  Chapter  1041  of  the  Session  Laws 
of  1949,  providing  for  a  Halifax  County  Law  Enforcement  Officers  Re- 
lief Fund,  a  woman  deputy  sheriff  who  performs  office  duties  and  the 
matron  of  the  county  jail  are  covered  by  the  Act. 
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Lawyers;  Practice  of  Law;  Preparation  of  Deed  by  One 
Not  a  Member  of  the  State  Bar 

'8  March  1956 

It  is  unlawful,  under  G.  S.  84-4,  for  a  licensed  real  estate  broker,  who 
is  not  a  licensed  attorney,  to  prepare  an  "ordinary  deed"  for  another  per- 
son, whether  or  not  a  charge  is  made   for  this  service. 

Legal  Settlement;  Continuity 

■  19  January  1955 

Under  the  provisions  of  G.  S.  153-159  every  legal  settlement  shall  con- 
tinue until  it  is  lost  or  defeated  by  acquiring  a  new  one.  A  patient  in  the 
sanatorium  who  is  released  and  takes  up  residence  in  a  county  other  than 
that  of  his  settlement  at  the  time  he  was  admitted  to  the  sanatorium 
retains  legal  settlement  in  the  original  county  unless  and  until  he  resides 
in  the  county  to  which  he  is  released  for  a  sufficient  time  to  acquire  a  new 
settlement. 

Legal  Settlement;  Continuity;  Interruption 

;■  !        3  August  1954 

Legal  settlement,  as  defined  in  G.  S.  153-159,  Subsection  (1),  means 
physical  residence  continuously  in  a  county  for  one  year  and  should  be 
determined  on  an  objective  rather  than  subjective  basis.  Where  a  person 
begins  to  acquire  legal  settlement  in  X  County  and  is  admitted  to  a  tuber- 
cular sanatorium  one  month  afterwai'ds,  his  admission  to  the  sanatorium 
interrupts  the  continuity  of  residence  required  by  G.  S.  153-159  and  such 
person  retains  the  settlement  he  had  acquired  prior  to  his  removal  to  X 
County.  . 

Legal  Settlement;  Child;  Married  Women 

-■;  .Ds..-::.     .=  ;,,;   u'..,.-^:^     4   ':;.<     nmv    9  July  1954 

Legitimate  children  follow  and  have  the  settlement  of  their  father,  but 
in  case  the  father  has  none  in  this  state  or  is  deceased,  then  they  shall 
follow  and  have  the  settlement  of  their  mother  (Ref.  G.  S.  153-159),  and 
the  commitment  of  a  child  to  a  State  Correctional  Institution  by  the 
juvenile  Court  would  not  of  itself  affect  the  relationship  between  a  parent 
and  child  so  as  to  prevent  the  child  from  following  and  having  settlement 
of  its  parent. 

G.  S.  153-159 — "A  married  woman  shall  always  follow  and  have  the 
settlement  of  her  husband,  if  he  have  any  in  this  state  .  .  .",  therefore  a 
married  woman  who  is  committed  to  a  state  mental  institution,  and  whose 
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husband  is  settled  in  this  state,  will  follow  and  have  the  settlement  of  her 
husband.  No  authority  is  noted  which  would  indicate  that  a  different  rule 
would  apply  because  the  wife  had  been  committed  to  a  mental  institution. 

Legal  Settlement;  Deprivative  Settlement  of  Minor 
i.  Children  of  Divorced  Parents 

2  December  1954 

Where  parents  are  divorced  and  no  order  is  made  regarding  the  custody 
of  a  minor  child  of  the  marriage,  the  child  has  the  settlement  of  his 
father.   Refer   to  G.   S.   153-159,   Subsection    (3). 

Legal  Settlement;  Married  Women 

<  15  October  1954 

The  settlement  of  a  married  woman  always  follows  the  settlement  of  her 
husband.   See  G.   S.   153-159.  •    -  —  ■■•  ' 

Legal  Fees;  Quo  Warranto  Proceedings 

'■!    .'.:  '  ,''[       .,;■■,.,,      .  24  May  1955 

Public  funds  may  not  be  legally  expended  to  pay  counsel  fees  for  either 
party  in  a  quo  warranto  proceedings. 

Legal  Settlement;  Tacking  Together  Periods 

7  February  1955 

The  requirement  of  one  year's  continuous  residence  of  a  person  in  G.  S. 
153-159  so  as  to  enable  such  person  to  acquire  legal  settlement  in  a 
county  does  not  permit  the  tacking  together  of  intermittent  periods  of 
residence,  the   total   of  which   amount  to   one  year. 

Liens;  Factors  Liens;  Notice 

j:.  ,,-     .,,  ,    ,:,  28  November  1955 

Section  44-71  of  the  General  Statutes  sets  forth  the  essential  provisions 
as  to  posting  notice  of  a  factor's  lien. 


180  biennial  report  of  the  attorney  general  [vol. 

Liens;  Material  and  Labor  Lien;  Priority 

'  "  15  May  1956 

A  material  and  labor  lien  would  not  have  any  priority  over  mortgages 
on  a  house  which  had  been  executed  and  recorded  prior  to  the  making  of 
the  contract  for  the  materials  and  labor  furnished  for  the  repair  of  the 

house. 

Liens;  Personal  Injuries;  Payment  of  Medical  Expenses,  Drugs,  Etc. 

..  23  July  1954 

Article  9  of  Chapter  44  of  the  General  Statutes  gives  a  lien  to  the  extent 
of  50%  of  the  damages  recovered  in  personal  injury  cases  for  medical  and 
hospital  services.  This,  however,  is  but  the  measure  of  the  lien  and  does  not 
extinguish  any  excess  amount  due  for  such  charges  over  and  above  the 
measure  of  the  lien.  The  balance  due  can  be  filed  as  a  general  claim. 

Lottery  Laws;  Attendance  Promotion  Scheme 

.16  March  1956 

In  order  to  constitute  a  lottery  in  this  State,  there  must  be  three  ele- 
ments present,  to  wit:  (1)  a  prize;  (2)  a  consideration;  and  (3)  the 
winner  of  the  prize  is  to  be  determined  by  some  formula  of  chance.  See 
STATE   V.   LIPKIN,   169   N.   C.   265. 

Lottery  Laws;  Use  and  Operation  of  Illegal  Punchboards 

29  March  1956 

It  is  unlawful  for  a  person  to  keep  in  his  possession  and  permit  to  be 
operated  any  illegal  punchboard.  See  G.   S.   14-295. 

If  a  person  places  an  illegal  punchboard  in  the  hands  of  another  per- 
son for  the  purpose  of  being  operated,  he  would  be  guilty  of  violating 
G.    S.   14-302. 

Marriage;  Annulment  Procedure 

"     '         .  25  June  1956 

Since  the  procedure  in  suits  for  annulment  of  marriages  is  assimilated 
to  that  in   suits   for   divorce,  no  prosecution   bond   should  be   required  in 

such  suits. 
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Marriage;  Authority  to  Perform  Marriage  Ceremony 

3  November  1954 

Under  G.  S.  51-1,  a  marriage  ceremony  may  be  legally  performed  in 
this  State  by  an  ordained  minister  of  any  religious  denomination,  minis- 
ter authorized  by  his   church,   or  by  a  justice   of  the   peace. 

Marriage  Laws  ;  Authority  to  Record  Marriage  Certificates 

18  October  1954 

There  is  no  provision  under  the  laws  of  this  State  for  the  recording  of 
a  marriage  certificate  in  a  county  other  than  the  county  where  the  mar- 
riage   license   was    issued. 

Marriage  Laws;  Marriage  of  Blind  Persons 

fv:*  ■  17  October  1955 

There  is  no  legal  prohibition  in  this  State  against  a  blind  person  ob- 
taining a  marriage  license  and  getting  married  here. 

Marriage  Laws;  Capacity  to  Marry;  White  Person 
AND  Japanese  National 

■'  •     ■  2  September  1954 

There  is  no  law  in  this  State  which  would  prohibit  the  marriage  between 
a  white  person   and  a  Japanese   National. 

Marriage   Licenses;    Age  of  Applicants 

28  December  1954 

A  register  of  deeds  is  not  liable  to  the  penalty  prescribed  by  G.  S.  51-17 
when  he  has  made  reasonable  inquiry  as  to  the  age  of  applicants  for 
marriage  license. 

Marriage    Laws;    Nonresident    Ordained    Minister 
May  Perform  Ceremony 

'-  •  26  March  1956 

An  ordained  minister  of  any  religious  denomination,  or  minister  au- 
thorized by  his  church,  may  perform  a  marriage  ceremony  in  this  State. 
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Marriage  Laws;  Proxy  Marriages 

18  April  1955 

Marriages   by  proxy   are  not   recognized   in   North   Carolina. 

Marriage;  Divorce  Laws;  Remarriage  After  Obtaining 
Absolute  Divorce 

21  November  1955 

A  person  who  has  received  an  absolute  divorce  in  this  State  may  im- 
mediately remarry.  There  is  no  law  which  requires  a  waiting  period  be- 
fore such  person  may  remarry. 

Marriages;  Voidable  Marriages;  Bigamous  Marriages; 
Legitimacy  of  Children 

9  January  1956 

Under  the  provisions  of  G.  S.  50-11.1  a  child  born  of  a  bigamous  mar- 
riage is  legitimate  irrespective  of  whether  a  judicial  annulment  of  the 
bigamous  marriage  is  ever  obtained. 

Medicine;  Illegal  Practice  of  Medicine;  Jurisdiction  op  Offenses 

26  March  1956 

Exclusive  original  jurisdiction  to  try  cases  for  the  illegal  practice  of 
medicine  is  vested  in  the  Superior  Court. 

Medicine;  Practice  of  Medicine;  Approval  of  Medical  Colleges  in 
Foreign  Countries,-  Examinations  for  License 

11  July  1955 

The  State  Board  of  Medical  Examiners  has  a  wide  discretion  in  ap- 
proving medical  colleges,  either  in  the  United  States  or  in  foreign  coun- 
tries, and  in  accepting  applicants  to  take  medical  examinations  to  practice 
medicine  in  this  State. 

Medicine;  Practice  of  Medicine;   Optometry 

30  March  1956 

Under  North  Carolina  law,  an  optometrist  is  not  authorized  to  advise 
patients  concerning  nutrition,  nutritional  deficiencies  or  poor  eating 
habits,  even  though  such  deficiency  may  affect  the  patient's  vision. 


_ 


33]  biennial  report  of  the  attorney  general  183 

Militia;  Service  of  Process;  Prisoners 

13  October  1955 

Courts-martial  established  under  authority  of  G.  S.  127-38,  et  seq.,  are 
courts  of  this  State  to  the  same  extent  as  are  other  courts  of  the  State 
established  by  law  and  under  the  Constitution.  Under  the  provisions  of 
G.  S.  127-43,  when  warrants  are  issued  by  the  president  of  a  courts- 
martial  or  a  summary  court  and  placed  in  the  hands  of  a  deputy  sheriff 
or  other  police  officer,  the  same  procedure  should  be  followed  as  in  the 
case   of  warrants   issued   by   other   courts   of  the   State. 

When  a  warrant  for  the  arrest  of  a  member  of  the  National  Guard  is 
placed  in  the  hands  of  a  civil  officer  and  the  defendant  in  such  case  is 
arrested  thereunder,  the  person  arrested  has  the  same  right  to  give  bail 
as  in  any  other  case  coming  before  the  civil  courts  of  the  State  where 
defendants  are  allowed  to  give  bail  for  their  appearance  in  court. 

The  civil  authorities  should  hold  the  accused,  either  in  custody  or  un- 
der bond,  until  the  case  is  called  for  trial  before  the  military  court. 

Mortgages;  Deeds  of  Trust;  Cancellation  Under  G.  S.  45-37 

23  May  1956 

It  is  thought  that  a  deed  of  trust  executed  under  authority  contained 
in  16  U.  S.  Code,  Section  590  (r),  et  seq.,  may  be  cancelled  of  record  by 
the  Register  of  Deeds  upon  exhibition  to  him  of  the  note  marked  paid  and 
the  deed  of  trust  marked  satisfied  by  the  payee;  but  that  the  Register  of 
Deeds  is  authorized  to  cancel  a  chattel  mortgage  executed  by  authority 
of  the  same  statute  only  upon  exhibition  to  him  of  the  note  marked  paid 
by  the  payee  and  the  chattel  mortgage  marked  satisfied  by  the  Farmers 
Home  Administration,  acting  through  a  duly  authorized  agent.  The  au- 
thorization should  be  in  the  form  of  a  power  of  attorney  recorded  in  the 
county  in  which  the  deed  of  trust  and  the  chattel  mortgage  are  recorded. 
G.  S.  45-37(2). 

Motor  Vehicles;  Accident  Reporting;  Application  of  G.  S.  20-166 

7  March  1956 

An  operator  of  a  motor  vehicle  runs  off  the  highway,  and  off  the  right- 
of-way  and  into  shrubbery  located  about  15  feet  from  the  edge  of  the 
right-of-way,  on  privately  owned  property.  The  shrubbery  is  damaged  to 
the  extent  of  approximately  $25.  The  operator  at  once  leaves  the  scene 
without  reporting  the  matter  to  the  occupants  of  the  house  located  on  the 
premises,  notwithstanding  the  fact  that  one  of  the  occupants  ran  out  of 
the  house  and  within  hearing  distance  called  to  the  operator  to  stop. 
Under  these  facts,  it  appears  that  G.  S.  20-166  applies,  which  requires  the 
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driver  of  a  vehicle  involved  in  an  accident  or  collision  resulting  in  dam- 
age to  property  to  immediately  stop  his  vehicle  at  the  scene  of  the  acci- 
dent and  give  his  name,  address,  and  other  information  to  those  whose 
property  is  damaged. 

,:  -.  .  Motor  Vehicles;   Criminal  Offenses;  Arrest 

.  -    :     ^      ■        .  5  October  1954 

A  police  officer  of  the  City  of  Laurinburg  has  the  power  to  arrest  with- 
out warrant  for  any  misdemeanor  or  violation  of  a  town  ordinance 
committed  in  the  presence  of  the  officer.  He  makes  such  arrest  at  his 
peril. 

Motor  Vehicles;  Criminal  Offenses;  Arrest  Without  Warrant 

8  September  1954 

The  charter  of  the  Town  of  Forest  City  confers  on  the  town  officers 
authority  to  arrest  without  warrant  for  public  drunkenness.  Officers  so 
arresting  do  so  at  their  peril. 

Motor  Vehicles  ;  Criminal  Offenses  ;  Arrest  _ 

26  August  1954 

When  an  officer  arrests  without  a  warrant  and  has  no  authority  to 
make  such  an  arrest,  but  a  warrant  is  later  issued  and  served  on  the  de- 
fendant, the  Court  has  jurisdiction  to  hear  the  case. 

Motor  Vehicles;  Criminal  Offenses;  Arrest  Without  Warrant;  Trial 

26  August  1954 

When  a  warrant  has  been  issued,  and  the  defendant  appears  and  de- 
fends on  the  merits  and  after  the  trial  raises  the  question  of  service  of 
the  warrant,  his  objection  comes  too  late,  he  has  waived  service,  and  the 
action  was  properly  before  the  court. 

Motor  Vehicles;  Criminal  Offenses;  Arrest  Without  Warrant; 
Without  the  Jurisdiction 

'5  October  1954 

A  city  police  officer  cannot  arrest  within  his  jurisdiction  without  a 
warrant  for  a  motor  vehicle  violation  committed  within  his  presence  out- 
side   his    jurisdiction. 
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Motor  Vehicles;  Criminal  Offenses;   Committed  on  City  Streets 

^  3  December  1954 

A  highway  patrolman  has  authority  to  arrest  for  motor  vehicle  offenses 
committed  on  city  streets.  Such  charges  may  be  heard  by  a  Justice  of  the 
Peace,  providing  he  otherwise  has  jurisdiction. 

Motor  Vehicle  Laws;  Criminal  Offenses;  Following  Fire  Apparatus 

4  October  1954 

Upon  the  approach  of  any  police  or  fire  department  vehicle  giving 
an  audible  signal,  the  driver  of  every  other  vehicle  shall  immediately 
drive  the  same  to  the  right-hand  edge  or  curb,  clear  of  any  intersection 
of  highway,  and  shall  remain  in  such  position  unless  otherwise  directed 
by  a  police  or  traffic  officer  until  such  police  or  fire  department  vehicle 
shall  have  passed.  It  is  unlawful  for  any  driver  of  any  vehicle  other  than 
one  on  official  business  to  follow  any  fire  apparatus  traveling  in  response 
to  a  fire  alarm  closer  than  one  block  or  park  such  vehicle  within  one 
block  where  fire  apparatus  has  stopped  in  answer  to  a  fire  alarm. 

Motor  Vehicles;  Criminal  Offenses;  Hit  and  Run 

14  September  1954 

The  hit  and  run  statutes  do  not  except  ambulance  drivers  involved  in 
an  accident  while  on  a  call  from  the  duty  of  complying  with  the  statute. 

Motor  Vehicles;  Criminal  Offenses;  Hit  and  Run 

7  February  1955 

G.  S.  20-166  (b)  makes  it  the  duty  of  a  person  Involved  in  an  accident 
resulting  in  injury  or  death  to  a  person  to  stop  immediately  at  the  scene 
of  the  accident.  Paragraph  (c)  of  the  same  section  makes  it  the  duty  of 
such  person  to  give  his  name,  address,  and  license  number  to  the  driver 
or  occupant  of  the  other  vehicle.  These  are  separate  criminal  offenses, 
each  paragraph  containing  its  own  provision  as  to  punishment.  Conviction 
or  acquittal  on  a  charge  of  violating  one  paragraph  does  not  bar  prose- 
cution on  a  charge  of  violating  the  other.  A  person  charged  with  violat- 
ing one  alone  may  not  be  convicted  upon  evidence  showing  violation  of 
the  other. 
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;        Motor  Vehicles;  Criminal  Offenses;  Jurisdiction 

1  July  1954 

A  Justice  of  the  Peace  does  not  have  jurisdiction  to  try  speeding  of- 
fenses. ;        .  J. 

Motor  Vehicles;  Criminal  Offenses;  Jurisdiction 

3  May  1955 

A  Justice  of  the  Peace  has  criminal  jurisdiction  only  in  cases  where 
the  punishment  cannot  exceed  a  $50.00  fine  or  30  days  imprisonment. 
Thus,  he  does  not  have  jurisdiction  to  try  charges  of  speeding,  reckless 
driving,  or  drunken  driving. 

Motor  Vehicles;  Criminal  Offenses;  Reckless  Driving 

1  September  1955 

The  maximum  punishment  for  reckless  driving  is  a  fine  of  $100.00  or 
imprisonment  for  60  days,  or  both  such  fine  and  imprisonment.  This  is 
prescribed   by    Section   20-176    of   the    General    Statutes. 

Motor  Vehicles;  Criminal  Offenses;  Speeding;  ABC  Officer 

8  September  1954 

An  A. B.C.  officer  acting  on  information  that  he  would  apprehend  an 
automobile  transporting  non-tax  paid  liquor  at  a  distant  point  is  au- 
thorized to  exceed  the  speed  limit  providing  he  operates  his  automobile 
with  due  regard  for  safety. 

Motor  Vehicles;  Criminal  Offenses;  Private  Roads 

>.      V  ,  9  August  1954 

The  speed  laws  do  not  apply  to  private  roads  other  than  those  on  the 
grounds  of  certain  institutions  named  in  G.  S,  20-140.1. 

Motor  Vehicles;   Dealer  Licensing  Law 

•  ..       .        ;,v  .        >  :  8  July  1955 

Under  the  particular  circumstances,  an  auctioneer  of  motor  vehicles 
is  neither  a  dealer  nor  a  salesman  within  the  meaning  of  the  Dealer 
Licensing  Law  of  1955. 
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Motor  Vehicles;  Driver's  License;  Age  of  Applicant 

20  June  1955 

Under  no  circumstances  may  a  driver's  license  be  issued  to  a  person  less 
than  16  years  of  age. 

Motor  Vehicles;   Drivers'  Licenses;    Chauffeurs;   Contract   Carriers 

3  May  1955 

Under  the  Motor  Vehicle  Laws  prior  to  the  enactment  of  H.  B.  374  of 
the  1955  General  Assembly,  the  driver  of  a  contract  carrier  vehicle  would 
not  be   required   to   have  a   chauffeur's   license. 

Motor  Vehicles;  Driver's  Licenses;  Chauffeurs;  Dairy  Truck  Drivers 

^  27  July  1955 

A  person  who  is  employed  for  the  principal  purpose  of  operating  a  mo- 
tor vehicle  on  the  highways  must  have  a  chauffeur's  license.  With  certain 
exceptions,  a  person  operating  a  vehicle  or  combination  of  vehicles  licensed 
for  more  than  15,000  pounds  gross  weight  must  have  a  chauffeur's  license. 
The  statute  requires  certain  other  drivers  to  have  chauffeur's  licenses  but 
the  opinion   does  not  discuss   these   additional   situations. 

Motor  Vehicles;  Drivers'  Licenses;   Chauffeurs; 
Principal   Purpose   of   Employment 

12  August  1955 

If  an  individual  is  employed  for  the  principal  purpose  of  operating  a 
motor  vehicle,  he  must  have  a  chauffeur's  license.  Whether  he  is  so  em- 
ployed is  a  question  of  fact. 


Motor  Vehicles;  Drivers'  Licenses;   Chauffeurs;  Principal 
Purpose  of  Employment 

■"  15  August  1955 

A  driver  of  a  pick-up  truck  licensed  for  less  than  gross  weight  of  15,000 
pounds  requires  a  chauffeur's  license  if  the  principal  purpose  of  his  em- 
ployment is  to  drive  a  motor  vehicle;  a  driver  of  a  vehicle  licensed  for 
more  than  15,000  pounds  is  required  to  have  a  chauffeur's  license  under 
the  1955  amendment  irrespective  of  whether  he  is  principally  employed 
to  drive  a  motor  vehicle. 
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Motor  Vehicles;  Driver's  License;  Chauffeur's  License;  Principal 
Purpose  of  Employment 

,23  September  1955 

Persons  employed  for  the  principal  purpose  of  driving  delivery  trucks 
and  motor  bikes  are  required  to  have  a  chauffeur's  license.  Travelling 
salesmen,  who  drive  company-owned  cars  and  who  have  the  incidental 
duty  of  transporting  sample  displays  do  not  require  a  chauffeur's  license 
as  the  principal  purpose  of  their  employment  is  not  to  operate  a  motor 
vehicle. 

Motor  Vehicles;    Driver's   License;    Chauffeurs;   Principal 
Purpose  of  Employment 

6  October  1955 

The  driver  of  a  city  garbage  truck  which  would  ordinarily  be  licensed 
for  more  than  15,000  pounds,  except  that  being  a  city-owned  truck  it  is 
not  licensed  for  any  particular  weight  but  has  a  permanent  license,  is 
not  required  to  have  a  chauffeur's  license  under  that  provision  of  G.  S.  20-6 
which  requires  such  license  in  the  case  of  those  driving  property-carrying 
motor  vehicles  which  are  licensed  for  more  than  15,000  pounds.  However 
the  same  section  of  the  General  Statutes  requires  a  chauffeur's  license 
for  those  employed  for  the  "principal  purpose"  of  operating  a  motor 
vehicle,  and  one  who  is  employed  for  the  "principal  purpose"  of  driving 
a  city  garbage  truck  is  required  to  have  a  chauffeur's  license  under  this 
provision.  ,  _ .,  ,...., 

Motor  Vehicles;  Drivers'  Licenses;  Conviction  What  Is;  Prayer  for 
Judgment  Continued;  Nolo  Contendere  Distinguished 

.         _  ,  29  March   1956 

While  it  is  not  entirely  clear,  it  is  probable  that  a  finding  of  guilt  or  a 
plea  of  guilty  upon  which  the  court  continues  the  prayer  for  judgment 
constitutes  a  "conviction"  within  the  meaning  of  the  Uniform  Driver's 
License  Act. 

Motor  Vehicles;  Driver's  License;  Chauffeurs;  School  Activities  Bus 

,    ,  31  October  1955 

The  term  "school  bus"  contained  in  the  statutory  definition  of  chauffeur, 
in  G.  S.  20-6,  includes  a  school  activities  bus  as  well  as  a  regular  State 
or  county  owned  school  bus,  and  an  individual  who  holds  a  valid  operator's 
license  is  not  required  to  possess  a  chauffeur's  license  while  driving  a 
school  activities  bus. 
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Motor  Vehicles;  Driver's  License;  Examiners 

22  November  1954 

A  driver's  license  examiner  of  the  Safety  Division  of  the  Highway 
Patrol  is  not  entitled  to  require  the  Department  to  transport  his  goods, 
furniture  and  personal  apparel  w^hen  he  is  transferred  from  one  point  to 
another,  the  provisions  of  G.  S.  20-192  applying  only  to  members  of  the 
State  Highway  Patrol. 

Motor  Vehicles;  Drivers'  Licenses;  Exemptions;  Armed  Forces 

19  October  1954 

A  non-resident  member  of  the  armed  forces  may  operate  a  motor  vehicle 
in  North  Carolina  under  a  valid  operator's  license  issued  by  his  home  state. 
Such  license  would  be  valid  for  this  purpose  even  though  the  expiration 
date  shown  on  the  license  has  passed  if  the  state  of  issuance  has  a  statute 
extending  the  use  of  such  license  by  members  of  the  armed  forces  until 
the  expiration  of  a  certain  period  of  time  following  discharge. 

Motor  Vehicles;  Drivers'  Licenses;  Exemptions;  Farm  Tractor 

9  November   1955 

A  fourteen  year  old  boy,  operating  a  tractor,  used  such  tractor  to  go  to 
a  store  located  about  a  mile  from  his  farm  to  purchase  some  groceries; 
under  G.  S.  20-8  (b),  a  person  over  fourteen  years  of  age  is  not  required 
to  have  a  driver's  license  while  driving  or  operating  a  farm  tractor 
"temporarily  operated  or  moved  on  a  highway;"  these  facts  indicate  a 
temporary  operation  on  the  highway  for  purposes  of  G.  S.  20-8    (b). 

Motor  Vehicles;  Drivers'  Licenses;  Exemptions;  Farm  Tractor 

25  October  1955 

A  person  over  fourteen  years  of  age  may  operate  a  farm  tractor  which 
is  being  "temporarily  operated  or  m.oved  on  a  highway"  and  in  addition 
may  operate  a  farm  tractor  upon  a  highway  adjacent  to  or  running  in 
front  of  the  land  upon  which  such  person  lives  when  such  person  is  actually 
engaged  in  farming  operations;  however,  a  person  fourteen  years  of  age 
or  under  may  not  operate  a  fai'm  tractor,  temporarily  or  otherwise,  upon 
a  highway  except  such  person  may  operate  a  farm  tractor  upon  a  highway 
adjacent  to  or  running  in  front  of  the  land  upon  which  such  person  lives 
when  he  is  actually  engaged  in  farming  operations. 
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Motor  Vehicles;  Drivers'  Licenses;  Exemptions;  Garbage  Truck 

■  '  15  February  1955 

The  driver  of  a  vehicle  used  for  collecting  garbage  is  required  to  have 
an  operator's  license  if  the  vehicle  is  used  on  the  streets  and  highways. 

Motor  Vehicles;   Drivers'  Licenses;   Exemptions;   Road  Machines 

22   December   1954 

A  person  whose  driver's  license  has  been  revoked  is  entitled  to  drive 
a  road  machine  temporarily  operated  or  moved  on  a  highway. 

Motor  Vehicles;  Drivers'  Licenses;  Expiration  and  Renewal; 

Service  Men 

7  November  1955 

A  nonresident  having  a  valid  operator's  license  from  his  home  state 
may  operate  a  motor  vehicle  in  North  Carolina.  The  face  of  the  license 
does  not  necessarily  establish  the  validity  or  invalidity  of  the  license  in 
the  home  state,  since  some  states  have  extended  the  period  of  validity  of 
licenses  in  the  case  of  servicemen. 

Motor  Vehicles;  Drivers'  Licenses;  Expiration  and  Renewal; 
Service  Men  Examination 

19  December  1955 

A  person  serving  on  active  military  duty  and  holding  a  valid  North 
Carolina  operator's  license,  and  who  is  stationed  outside  the  State  of 
North  Carolina,  may  renew  his  driver's  license  by  making  application  to 
the  Department  by  mail,  and  in  such  cases  the  Department  may  waive 
examination  ordinarily  required  for  renewal  of  his  operator's  license. 

Motor  Vehicles;   Drivers'  Licenses;   Foreign  License 

.        .  7  March  1955 

A  non-resident  holding  a  valid  operator's  license  from  the  state  of 
his  residence  is  permitted  to  operate  a  motor  vehicle  in  North  Carolina 
providing  his  privilege  has  not  been  suspended  or  revoked.  However, 
in  any  event,  the  non-resident  must  be  at  least  16  years  old.  If  he  seeks 
to  operate  under  a  chauffeur's  license,  he  must  be  at  least  18  years  old. 
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Motor  Vehicles;  Driver's  License;  Learner's  Permit; 
Drunken  Driving;  Rider 

20  December  1954 

The  mere  fact  that  a  person  while  under  the  influence  of  intoxicating 
liquor  rides  in  an  automobile  driven  after  dark  by  the  holder  of  a  learner's 
permit  does  not  constitute  a  criminal  offense  by  such  rider,  there  being 
nothing  to  show  that  such  person  was  giving  instruction  or  otherwise 
participating  in  the  operation  of  the  vehicle  or  had  control  of  it. 


Motor  Vehicles;   Drivers'   Licenses;    Operation   After   Revocation  or 
Suspension  ;  Driver  of  Towed  Vehicle 

.    '     ~  21  March  1955 

Under  a  strict  application  of  the  facts  presented,  a  person  whose  license 
has  been  suspended  or  revoked  and  who  occupies  the  driver's  seat  of  a 
towed  vehicle  is  not  guilty  of  driving  after  his  license  has  been  suspended 
or  revoked. 


Motor  Vehicles;   Driver's  License;   Operation  After  License 
Suspended;  Driving  Motor  Vehicle  on  Private  Parking  Lot 

21  March  1956 

An  individual  whose  driver's  license  has  been  suspended  operates  taxi- 
cabs  on  a  privately-owned  taxi  lot  which  is  used  for  parking  purposes, 
and  also  drives  motor  vehicles  on  service  station  premises  as  a  part  of 
his  employment  by  a  gasoline  service  station.  Under  these  circumstances, 
such  individual  is  not  operating  a  motor  vehicle  on  a  "highway"  for 
purposes  of  the  Driver's  License  Act  and  therefore  is  not  required  to 
have  a  driver's  license  in  order  to  operate  a  motor  vehicle  at  such  places. 
Neither  is  there  a  violation  of  G.  S.  20-28  which  prohibits  an  individual 
whose  license  has  been  suspended  from  driving  a  motor  vehicle  upon  any 
"highway"  of  the  State  while  such  license  is  suspended. 

Motor  Vehicles;  Drivers'  Licenses;   Revocation  and  Suspension; 
Drunken  Driving;   Aiding  and  Abetting 

''•  ■        '■'''     -  .  13  May  1955 

A  motor  vehicle  operator  who  is  convicted  of  drunken  driving  by  aiding 
and  abetting  is  subject  to  having  his  driver's  license  revoked  under 
G.  S.  20-17. 
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Motor   Vehicles;    Driver's   License;    Operation   After 

Revocation  or  Suspension;  Financial  Responsibility 

Act  Violation 

7  March  1955 

A  person  who  operates  a  motor  vehicle  after  his  license  has  been  sus- 
pended under  the  1947  Financial  Responsibility  Act  is  guilty  of  a  mis- 
demeanor under  G.  S.  20-272  and  is  not  guilty  of  violating  G.  S.  20-28. 

Motor   Vehicles;    Driver's    License;    Operation    After   Revocation   or 
Suspension;    Old    Financial    Responsibility    Act 

7  October  1954 

An  operator  whose  license  has  been  suspended  under  the  old  Financial 
Responsibility  Act  for  failure  to  satisfy  a  judgment  is  guilty  of  driving 
without  a  license  when  he  is  subsequently  apprehended  operating  a  motor 
vehicle. 

Motor  Vehicles;   Drivers'  Licenses;   Revocation  and  Suspension; 
^  .  First  Conviction  , 

23  November  1954 

For  the  purpose  of  determining  the  period  of  revocation  on  a  drunken 
driving  conviction,  a  conviction  prior  to  April  5,  1947  would  not  be  counted 
as  a  first  conviction. 

Motor  Vehicles;   Drivers'  Licenses;   Revocation  and  Suspension; 
FoRPEiTUP.E  of  Bond 

18  April  1955 

Under  the  Uniform  Driver's  License  Act,  a  final  forfeiture,  not  vacated, 
of  bail  given  for  appearance  is  the  equivalent  of  a  conviction. 

Motor  Vehicles;  Driver's  License;  Operation  After  Revocation; 
Foreign  Operator's  License 

•    12  June   1956     * 

A  North  Carolina  resident  was  convicted  of  a  third  offense  of  drunken 
driving  and  his  license  to  operate  a  motor  vehicle  was  permanently  re- 
voked. Subsequently  he  changed  his  residence  to  Florida  and  procured 
a  Florida  operator's  license.  His  license  in  North  Carolina  continued  to 
be  permanently  revoked.    Such  operator  is  not  entitled  to  drive  a  motor 
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vehicle  on  the  highways  of  North  Carolina.  His  operation  in  this  State 
on  a  Florida  license  while  his  license  here  was  permanently  revoked  con- 
stituted a  violation  of  G.   S.  20-28    (b). 

Motor  Vehicles;    Driver's   License;    Revocation   and   Suspension; 
Mandatory  Revocation;  Driving  Drunk 

23  March  1955 

When  the  Motor  Vehicles  Department  is  properly  notified  that  a  person 
has  been  convicted  of  the  offense  of  driving  under  the  influence  of  intoxi- 
cating liquor  and  the  records  of  the  Department  show  he  has  previously 
been  convicted  of  the  same  offense,  G.  S.  20-19  (d)  makes  the  revocation 
of  such  person's  driver's  license  for  three  years  mandatory.  It  is  im- 
material that  the  second  judgment  did  not  specify  that  the  defendant 
had  been  previously  convicted.  Even  though  the  defendant  entered  a  plea 
of  guilty  in  the  Recorder's  Court,  he  may  appeal  from  the  judgment  of 
the  Superior  Court. 

Motor  Vehicles;    Drivers'   Licenses;    Operation   After  Revocation   or 
Suspension;   Minimum  Fine;   Driving  After  License  Revoked 

8  March  1955 

The  provisions  for  fine  or  imprisonment  or  both  contained  in  G.  S. 
20-28,  governing  driving  after  license  is  suspended  or  revoked,  are  in  the 
alternative  and  the  court  is  not  required  to  impose  both  a  fine  and  sentence, 
although  it  may  do   so. 

Motor  Vehicles;   Drivers'  Licenses;   Revocation  and  Suspension; 
Nolo  Contendere 

26  October  1954 

When  a  court  has  accepted  a  plea  of  nolo  contendere,  a  finding  by  the 
court  that  the  defendant  was  guilty  is  surplusage  and  of  no  legal  effect. 
Pending  further  clarification  by  the  Supreme  Court,  this  office  has  advised 
the  Commissioner  of  Motor  Vehicles  that  he  would  be  authorized  to  re- 
voke a  driver's  license  upon  receipt  of  a  record  of  the  entering  of  a  plea 
of  nolo  contendere  to  a  charge  of  drunken  driving. 

Motor  Vehicles;   Drivers'  Licenses;   Period  of  Suspension  or 
Revocation;    Operation   After   Revocation   or   Suspension 

11  October  1955 

When  a  license  is  suspended  or  revoked  under  G.  S.  20-28  (a)  for  an 
additional  period   (for  driving  while  license  is  suspended  or  revoked),  and 
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the  original  suspension  is  made  under  G.  S.  20-279.5,  the  additional  period 
of  suspension  or  revocation  will  begin  to  run  at  the  end  of  the  original 
indefinite  suspension  given  under  20-279.5.  At  the  end  of  the  additional 
period  of  suspension  authorized  under  G.  S.  20-28  (a),  the  driver  would 
be  required  to  file  proof  of  financial  responsibility  as  provided  in  G.  S. 
20-279.17,  as  a  condition  to  reissuance  of  his  license,  inasmuch  as  there 
has  been  a  suspension  under  Article  2  of  Chapter  20  of  the  General 
Statutes.  Where  an  individual's  license  has  been  suspended  or  revoked 
for  a  specified  time,  which  period  of  suspension  or  revocation  has  run 
and  thereafter  the  individual  drives  a  motor  vehicle  without  having  had 
his  license  reissued,  he  should  be  charged  with  the  offense  of  "driving 
without  a  license"  and  not  "driving  while  license  is  suspended  or  revoked." 

Motor  Vehicles;   Drivers'  Licenses;   Operation  After  Revocation  or 
:r  Suspension;  Punishment  .-,; 

V         1  December  1954 

Driving  after  license  is  revoked  is  punishable  by  a  fine  of  not  less  than 
$200  or  imprisonment  in  the  discretion  of  the  court  or  both.  The  court 
may  suspend  fine  and  sentence  on  the  usual  conditions. 

Motor  Vehicles;  Driver's  License;  Revocation  and  Suspension; 
Reckless  Driving;  Two  Offenses 

10  September  1954 

Where  a  defendant  has  twice  been  convicted  of  reckless  driving  within 
a  period  of  twelve  months  but  the  two  offenses  occurred  more  than  twelve 
months  apart,  G.  S.  20-17  does  not  apply  and  revocation  of  the  driver's 
license  is  not  required. 

Motor  Vehicles;  Driver's  Licenses;  Revocation  and  Suspension; 

Reissuance 

.    .     ,  19  July  1954 

A  person  whose  driver's  license  has  been  revoked  permanently  for 
drunken  driving  may  be  issued  a  new  license  after  the  expiration  of  five 
years  from  revocation  upon  satisfactory  proof  that  such  person  has  been 
of  good  behavior  for  the  past  five  years  and  that  his  conduct  and  attitude 
is  such  as  to  entitle  him  to  favorable  consideration. 

Motor  Vehicles;  Drivers'  Licenses;  Report  from  Mental  Hospital 
Upon  Patient  Admittance 

2  May  1956 

•    Under    G.    S.   20-17.1    (d),   the   North    Carolina    Memorial    Hospital   at 


i 
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Chapel  Hill  (which  has  a  psychiatric  ward)  is  an  institution  for  the  care 
and  cure  of  the  mentally  ill,  and  therefore  is  required  to  report  to  the 
Commissioner  of  Motor  Vehicles  the  admission  of  each  patient  so  that 
the  Department  of  Motor  Vehicles  may  have  complete  and  accurate  in- 
formation on  drivers  licensed  by  the  Department. 


Motor  Vehicles;   Driver's   License;    Safety-Financial   Responsibility 
Act;  Right  of  Licensee  to  File  Petition  for  Court  Hearing 

-  16  March  1956 

An  individual  whose  driver's  license  is  suspended  under  G.  S.  20-279.12 
and  G.  S.  20-279.13,  for  failure  to  satisfy  a  judgment  arising  out  of  an 
automobile  accident  is  not  entitled  to  file  a  petition  for  a  hearing  before 
the  Superior  Court  judge  under  the  provisions  of  G.  S.  20-279.2. 


Motor  Vehicles;  Driver's  License;  Second  Conviction 

6  July  1955 

When  the  Department  receives  a  report  of  a  conviction  of  drunk  driving 
and  ascertains  from  its  own  records  that  this  is  a  second  conviction  for 
such  an  offense,  the  Department  is  required  to  impose  a  three-year  re- 
vocation even  though  the  warrant  under  which  the  second  conviction 
was  obtained  does  not  specify  that  it  is  a  second  offense. 


Motor  Vehicles;  Drivers'  Licenses;  Revocation  and  Suspension; 
Second  Conviction;  Warrant 

6  July  1954 

The  Department  of  Motor  Vehicles  is  required  to  revoke  the  operator's 
license  of  an  operator  incurring  a  second  conviction  for  drunken  driving 
even  though  the  warrant  does  not  allege  a  second  offense. 


Motor  Vehicles;  Drivers'  Licenses;  Revocation  and  Suspension; 
Solicitor's  Treatment  of  Second  Conviction 

22  November  1954 

The  Commissioner  of  Motor  Vehicles  is  required  to  revoke  for  three 
years  the  operator's  license  of  a  person  who  has  been  twice  convicted 
of  drunken  driving.  That  the  Solicitor  and  the  Court  agree  that  the 
second  conviction  shall  be  treated  as  a  first  conviction  does  not  alter 
the  duty  of  the  Commissioner. 
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Motor  Vehicles;    Driver's   License;    Revocation   and   Suspension; 
Speeding;  Accessories 

'"'"'    ,       '     ''   ' '■  '  ,'..<■    ,.-  '^  October  1955 

The  Department  of  Motor  Vehicles  is  authorized,  under  G.  S.  20-16  (10), 
to  suspend  license  upon  conviction  of  operating  a  motor  vehicle  at  a 
speed  in  excess  of  75  miles  per  hour;  and  the  Department  may  suspend 
under  this  section  the  license  of  an  individual  convicted  of  aiding  and 
abetting  in  speeding  at  110  miles  per  hour,  under  the  general  common 
law  rule  that  there  are  no  accessories  in  misdemeanors  but  that  all 
participants  are  principals. 

Motor  Vehicles;   Drivers'  Licenses;   Revocation  and   Suspension; 
Speeding;  "Conviction" 

r      .     >.,.:: 19  July  1954 

The  Department  of  Motor  Vehicles  is  authorized  to  suspend  licenses  for 
two  convictions  of  speeding  in  excess  of  55  miles  per  hour  when  the 
convictions  fall  within  a  twelve  months  period.  For  this  purpose,  the 
term  "conviction"  requires  a  final  conviction.  Should  an  operator  be  con- 
victed within  the  twelve  months'  period  on  the  second  charge  in  Recorder's 
Court  and  take  an  appeal  to  the  Superior  Court  and  the  conviction  in 
Superior  Court  fall  outside  the  twelve  months  period,  the  Department 
would  not  be  authorized  to  suspend  the  license. 

Motor  Vehicles;   Drivers'  Licenses;   Revocation  and  Suspension; 
Speeding;  Two  Offenses 

19  August  1954 

G.  S.  20-16  (a)  9  requires  two  convictions  within  a  period  of  twelve 
months  rather  than  two  offenses  committed  within  a  period  of  twelve 
months  in  order  for  the  Department  of  Motor  Vehicles  to  have  authority 
to  suspend  the  license  of  the  driver  under  that  section. 

Motor  Vehicles;  Drivers'  Licenses;  Operation  After  Revocation  or 

Suspension;  Time  ,      ,_ 

6  February  1956 

An  individual's  driver's  license  is  suspended  or  revoked  for  one  year 
from  January  1,  1955,  through  December  31,  1955.  This  individual  is 
apprehended  driving  an  automobile  on  January  2,  1956,  without  having 
had  his  license  reissued.  Under  these  facts,  since  the  fixed  period  of 
suspension   has   run,   the   individual   should   be   charged   with   operating  a 
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motor  vehicle  without  a  driver's  license,  and  not  charged  for  the  offense 
of  driving  a  motor  vehicle  while  license  is  suspended. 

Motor  Vehicles;  Drivers'  Licenses;  Operation  After  Eevocation  or 
Suspension;  Voluntary  Surrender  of  License 

10  February  1956 

An  individual  was  convicted  of  an  offense  for  which  the  Department 
could,  in  its  discretion,  suspend  his  driver's  license.  After  such  con- 
viction, the  individual  voluntarily  surrendered  his  license  on  the  assump- 
tion that  the  Department  would  enter  an  order  of  suspension  and  he 
wished  that  the  period  of  suspension  would  begin  and  end  as  soon  as 
possible.  Shortly  thereafter,  before  the  individual  received  a  notice  of 
suspension  of  his  driver's  license,  he  was  arrested  for  operating  a  motor 
vehicle  while  license  was  suspended.  Under  these  facts,  the  individual 
concerned  has  probably  not  violated  the  statute  which  makes  it  unlawful 
to  drive  while  license  is  suspended,  inasmuch  as  an  individual's  license 
is  not  suspended  without  there  having  been  some  action  on  the  part  of 
the  Department  of  Motor  Vehicles,  including  official  notice  to  the  licensee. 

Motor  Vehicles;  Equipment;  Red  or  Amber  Emergency  Light 

14  March  1956 

An  amber  emergency  light  may  be  attached  to  the  left  side  of  a  dis- 
abled vehicle  standing  along  side  the  highway  and  off  of  the  traveled 
portion  thereof. 

Motor  Vehicles;   Equipment;   Load 

26   August   1954 

G.  S.  20-116  (g)  requires  that  a  vehicle  moving  on  the  highway  be  so 
loaded  as  to  prevent  any  of  its  load  from  escaping  from  the  vehicle. 

Motor  Vehicles;  Equipment;  Mufflers 

14  March   1955 

Whether  use  of  a  Hollywood  muffler  violates  G.  S.  20-128  raises  a  question 
of  fact  as  to  whether   it  prevents  unusual   noise  or  smoke. 

Motor  Vehicles;  Equipment;  Mufflers 

14   September   1954 
A  muffler  must  be  designed  to  prevent  excessive  or  unusual  noise. 
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Motor  Vehicles;   Equipment;   Sirens 

18  March  1955 

The  statute  does  not  authorize  a  town  constable  to  use  a  siren  on  his 
private  vehicle. 

Motor  Vehicles;   Equipment;   Sirens 

.  13  June  1955 

The  requirement  in  G.  S.  20-125  that  every  vehicle  owned  and  operated 
by  a  fire  department  shall  be  equipped  with  special  lights,  bells,  sirens, 
horns  or  exhaust  whistles  of  a  type  approved  by  the  Commissioner  of 
Motor  Vehicles  applies  to  vehicles  owned  and  operated  by  the  Department 
as  such,  not  to  the  personal  vehicles  of  members. 

'■  .  Motor  Vehicles;   Equipment;   Sirens 

7  November  1955 

Under  G.  S.  20-130.1,  members  of  a  voluntary  fire  department  are 
authorized  to  install  on  their  privately  owned  vehicles  red  signal  lights, 
which  signal  light  may  be  in  use  only  when  the  vehicle  is  operated  in  the 
performance  of  the  owner's  duties  as  a  voluntary  fireman;  under  G.  S. 
20-125,  only  the  chief  and  assistant  chief  of  a  voluntary  fire  department 
are  authorized  to  use  a  siren  on  a  privately  owned  vehicle  while  engaged 
in  the  performance  of  their  duties  as  voluntary  firemen. 

Motor  Vehicles;    Financial  Eesponsibility;    Liability   Policy 

.       ;  23  September  1955 

The  provisions  of  Section  20-279.21  of  the  General  Statutes  are  not 
interpreted  as  limiting  liability  under  that  clause  of  the  motor  vehicle 
liability  policy  approved  by  the  Commissioner  of  Insurance  which  ex- 
pressly extends  to  the  spouse  of  the  insured  the  same  rights  and  privileges 
as  are  afforded  the  insured. 

Motor  Vehicles;   Financial  Responsibility  Act;    License 

21  March  1955 

The  provisions  of  G.  S.  20-28  apply  only  to  a  person  whose  license  has 
been  suspended  or  revoked  under  the  Uniform  Drivers'  License  Act.  One 
who  drives  after  his  license  has  been  suspended  under  the  1953  Financial 
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Responsibility  Act  is  guilty  of  driving  without  a  license.    Statutory  changes 
on  this  question  have  been  proposed  and  are  pending  before  the  Legislature. 

Motor  Vehicles;  Financial  Responsibility  Act;  Licenses 

10  February  1956 

An  individual  who  drives  a  motor  vehicle  while  his  license  has  been 
ordered  suspended  for  failure  to  comply  with  the  Financial  Responsibility 
Act  of  1953  is  guilty  of  driving  while  license  is  suspended,  within  the 
meaning  of  G.  S.  20-28,  notwithstanding  the  fact  that  subsequent  to  such 
offense  the  individual  filed  a  petition  under  G.  S.  20-279.2  (b)  which  had 
the  effect  of  staying  the  original  order  suspending  the  driver's  license. 
Such  stay  of  the  driver's  license  suspension  begins  with  the  filing  of  the 
petition,  and  the  filing  of  the  petition  does  not  make  the  original  order 
of  the  suspension  of  the  license  null  and  void. 

Motor  Vehicles;  Financial  Responsibility  Act;  Maximum  Security 

23  February  1956 

Under  the  Financial  Responsibility  Act,  security  required  to  be  posted 
on  account  of  automobile  accident  damages  to  personal  property  only 
cannot  exceed   $1,000. 

Motor  Vehicles;   Financial  Responsibility  Act;  "Owner" 

12   October  1954 

A  parent  taking  legal  title  to  an  automobile  when  in  fact  the  automo- 
bile is  being  purchased  by  his  minor  child  is  the  "owner"  of  the  auto- 
mobile within  the  meaning  of  the  1953  Financial  Responsibility  Act. 

Motor  Vehicles;  Financial  Responsibility  Act;  Period  of  Suspension 

13  February  1956 

Under  the  1947  Financial  Responsibility  Act,  the  Commissioner  of 
Motor  Vehicles  is  required  to  suspend  the  driver's  license  of  one  who  has 
failed  to  satisfy  a  judgment  as  defined  in  G.  S.  20-235,  and  there  is  no 
limit  on  the  period  of  suspension  so  long  as  the  judgment  remains  un- 
satisfied for  purposes  of  this  Act. 

Motor  Vehicles;  Financial  Responsibility  Act;  Proof  of 
Financial  Responsibility 

8  March  1955 

When  an  operator  whose  license  has  been  revoked  under  the  Uniform 
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Drivers'  License  Act  seeks  return  of  his  license,  he  must  file  proof  of 
financial  responsibility  for  the  two-year  period  following  reissuance  of 
the  license. 


Motor  Vehicles;    Financial  Responsibility  Act  of  1953;   Refusal  to 
Surrender  License;  Number  of  Convictions;  Former  Jeopardy 

29  March  1955 

An  operator  who  wrongfully  refuses  to  surrender  his  license  upon  de- 
mand by  the  Department  of  Motor  Vehicles  may  be  convicted  for  each 
such  offense.  However,  this  rule  is  subject  to  the  limitation  that  all  such 
offenses  occurring  prior  to  the  issuance  of  a  warrant  on  the  charge  are 
covered  by  such  warrant  and  a  second  charge  can  be  based  only  on  such 
offenses    occurring    after    the    issuance    of   the    first  warrant. 


Motor  Vehicles;   Financial  Responsibility  Act  of  1953;   Release 

28  April  1955 

The  State's  claim  for  dam.ages  to  its  vehicle  in  an  automobile  collision 
cannot  be  released  by  the  Solicitor's  agreement  to  accept  a  plea  in  a 
criminal  action  with  the  understanding  that  if  such  plea  is  tendered  and 
accepted  no  claim  will  be  made  for  damages  to  the  car.  The  sentencing 
of  the  defendant  upon  such  a  plea  does  not  bar  a  suit  by  the  State  for 
damages  to  its  vehicle.  However,  under  such  circumstances,  the  State 
should  not  suspend  the  defendant's  driver's  license  under  the  Financial 
Responsibility  Act. 

Motor  Vehicles;    Financial  Responsibility  Act;    Release 

27  July  1954 

In  order  to  comply  with  the  Motor  Vehicle  Safety  and  Financial  Re- 
sponsibility Act  of  1953,  a  release  executed  by  a  minor  or  his  guardian 
must  be  approved  by  a  judge  of  the  Superior  Court.  It  is  probably  true 
that  such  approval  can  be  obtained  only  by  means  of  a  formal  suit  in 
which  evidence  is  presented  and  in  which  the  court  finds  that  the  proposed 
settlement  will  be  in  the  best  interest  of  the  minor. 


Motor  Vehicles;   Financial  Responsibility  Act; 
Statute  of  Limitations 

20  June  1955 

The  Financial  Responsibility  Act  does  not  change  the  statute  of  limita- 
tions applicable  to  the  bringing  of  suit  for  an  automobile  collision. 
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Motor  Vehicles;  Motor  Vehicle  Dealers  and  Manufacturers  Licensing; 

Effect  of  Incorporating  an  Established  and  Licensed  Firm; 

Requirement  of  New  License 

16  January  1956 

If  a  pai'tnership  is  licensed  under  the  Motor  Vehicle  Dealers  and  Manu- 
facturers License  Act  in  October  1955,  and  in  January  1956  this  partner- 
ship is  dissolved,  with  the  same  partners  forming-  a  corporation  and  be- 
coming stockholders  in  proportion  to  their  interest  in  the  former  partner- 
ship, a  separate  business  and  legal  entity  has  been  formed,  and  as  there 
is  no  express  provision  in  the  Act  for  transferring  a  partnership  license 
to  its  successor  corporation,  the  new  corporation  which  is  doing  business 
covered  by  the  Act  is  required  to  file  prompt  application  and  receive  a 
license  running  directly  to  the  corporation. 

Motor  Vehicles;   Municipal  Regulations 

21  July  1954 

Except  for  regulating  speed  at  intersections  as  provided  by  G.  S. 
20-141  (f),  local  authorities  do  not  have  the  authority  to  lower  the  speed 
limit  on  streets  which  are  a  part  of  the  State  highway  system  below  the 
limit  set  by  the  statute.    G.  S.  20-141. 

Motor  Vehicles;   Municipal  Regulations 

19  July  1954 

The  decision  as  to  whether  to  install  a  traffic  light  upon  a  portion  of 
the  highway  lying  within  the  limits  of  an  incorporated  town  is  one  to 
be  made  by  the  town  commissioners. 

Motor  Vehicles;  Municipal  Regulations 
'  7  February  1955 

A  city  may  not  require  the  o^vner  of  an  automobile  to  obtain  a  city 
license  plate  unless  the  automobile  is  normally  garaged  in  the  city  when 
not  in  use. 

A  city  may  not  impose  a  license  tax  upon  an  oil  distributor  who  has 
no  agency,  station,  or  warehouse  vv^lthin  the  city,  even  though  deliveries 
are  made  to  customers  within  the  city. 

Motor  Vehicles;  Municipal  Regulations 

28   March   1955 

Motor  vehicles,  whether  owned  by  a  dealer  or  not,  resident  in  a  munici- 
pality are  subject  to  the  $1.00  license  fee  levied  by  the  municipality. 
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Motor  Vehicles;  Municipal  Regulations 

..-  21  January  1955 

A  town  ordinance  regulating  the  speed  on  a  portion  of  the  State  high- 
way passing  through  the  town  is  invalid.  The  offense  of  speeding  is  not 
within  the  jurisdiction  of  a  Justice  of  the  Peace  or  a  Mayor's  Court,  unless 
the  jurisdiction  of  the  Mayor's  Court  has  been  enlarged  by  special  legis- 
lation. 

Motor  Vehicles;  Municipal  Regulations;  Speed  Limits 

15  November  1954 

A  municipality  has  no  authority  to  reduce  the  speed  limit  established 
by  G.  S.  20-141  on  a  sti'eet  which  is  a  part  of  the  State  Highway  System. 
No  authority  is  found  for  a  municipality's  enacting  regulations  pro- 
hibiting passing  on  streets  which  are  part  of  the  State  Highway  System. 

Motor  Vehicles;   Municipal   Regulation;    Stop   Light 

11  January  1956 

A  city  does  not  have  the  authority  to  enact  an  ordinance  requiring 
ambulances  to  stop  at  a  red  stop  light. 

Motor  Vehicles;  Overloads;  Assessments 

28  May  1956 

A  common  carrier  owns  a  number  of  truck  tractors  which  are  all 
licensed  for  41,000  pounds  gross  weight,  and  a  number  of  semi-trailers 
all  of  which  are  licensed  for  17,000  pounds  gross  weight.  Recently  this 
common  carrier  borrowed  or  leased  for  a  short  period  a  tractor  from  an 
individual  which  was  licensed  for  20,000  pounds  gross  weight.  The  borrowed 
tractor  was  used  with  one  of  the  carrier's  semi-trailers  which  was  licensed 
for  17,000  pounds  gross  weight,  with  the  combined  unit  having  a  total 
licensed  weight  of  37,000  pounds.  This  unit  was  apprehended  in  operation 
over  its  licensed  weight  to  the  extent  of  18,720  pounds.  Penalty  was 
assessed  in  accordance  with  G.  S.  20-118  (1),  amounting  to  $596,  with 
license  fee  of  $85.50.  There  was  no  axle  or  road  weight  violation,  and  it 
appears  that  the  carrier  borrowed  the  tractor  because  of  a  breakdown  of 
its  tractor  which  was  licensed  for  41,000  pounds,  and  that  the  arrange- 
ment was  carried  out  by  a  subordinate  employee  of  the  common  carrier 
who  gave  no  thought  to  the  possibility  of  incurring  overweight  penalties. 
Upon  investigation,  the  Department  concludes  that  the  common  carrier 
in  question  does  not  condone  operation  of  equipment  overweight  nor  is  it, 
according  to  the  records  of  the  Department,  a  frequent  violator  of  the 
overweight  laws. 

Regardless  of  circumstances  involved,  under  the  above  statement  of  facts 
there  has  been  a  violation  of  the  motor  vehicle  laws,  and  the  Commissioner 
of  Motor  Vehicles  does  not  have  the  discretionary  authority  to  reduce  or 
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cancel  the  penalty  once  he  finds  that  there  has  been  an  overweight  viola- 
tion as  set  out  above.  G.  S.  20-50  is  explicit  in  placing  upon  the  owner  of 
every  vehicle  operated  on  the  highways  of  the  State  responsibility  for  the 
proper  licensing  of  such  vehicle. 

Motor  Vehicles;   Overloads;   Penalties 

10  January   1955 

Notwithstanding  reciprocity  provisions,  a  non-resident  whose  vehicle 
has  been  found  to  exceed  the  weight  limitations  in  G.  S.  20-118  is  liable 
for  the  penalties  provided  therein.  Such  penalties  are  not  fines  and  may 
be  collected  without  the  institution   of  criminal  proceedings. 

Motor  Vehicles;  Parking  Violations 

3  October  1955 

G,  S.  20-162.1  provides  that  when  any  motor  vehicle  is  found  parked 
on  any  street  in  violation  of  any  statute  or  municipal  ordinance  limiting 
the  time  of  parking,  the  same  shall  be  prima  facie  evidence  that  the  vehicle 
was  so  parked  by  the  owner  as  shown  by  the  registration  and  license 
records  of  the  State  Department  of  Motor  Vehicles. 

Motor  Vehicles;  Punishment;  Maximum  Sentence  Upon  Conviction  of 

Drunken  Driving 

21  May  1956 

Section  20-179  of  the  General  Statutes  sets  forth  the  minimum  punish- 
ment which  must  be  imposed  by  the  court  upon  conviction  of  operating  a 
motor  vehicle  while  under  the  influence  of  intoxicants  or  narcotics.  Where 
the  maximum  punishment  for  a  misdemeanor  is  not  provided  by  statute, 
the  maximum  which  may  be  imposed  is  within  the  discretion  of  the  trial 
judge,  subject  only  to  the  limitation  that  the  punishment  may  not  be 
"cruel  and  excessive."  Our  court  has  held  that  when  no  time  is  fixed  by 
the  statute,  imprisonment  for  two  years  is  not  cruel  and  unusual  punish- 
ment.   STATE  V.  PARKER,  220  N.  C.  416. 

The  maximum  punishment  upon  conviction  for  reckless  driving  is  a 
fine  of  $100  or  imprisonment  for  60  days,  or  both  such  fine  and  imprison- 
ment, as  set  out  in  G.  S.  20-176. 

Motor  Vehicles;  Registration;  Member  of  Armed  Forces 

5  June  1956 

Mere  presence  in  the  State  by  a  person  in  the  performance  of  his  duties 
as  a  member  of  the  armed  forces  does  not  constitute  residence  in  this 
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State.  A  member  of  the  armed  forces  is  presumed  to  continue  to  be  a 
resident  of  his  home  state.  However,  sufficient  evidence  may  be  present 
to  show  that  he  has  in  fact  changed  his  residence  to  North  Carolina. 


Motor  Vehicles;  Report  of  Accident 

21  January   1955 

A  report  must  be  filed  with  the  Department  of  Motor  Vehicles  of  any 
accident  in  which  there  is  personal  injury  or  death  or  total  property 
damage  in  excess  of  $100.00. 

Motor  Vehicles;  Report  of  Accident 

7  February  1955 

Damage  to  the  driver's  own  automobile  must  be  included  in  computing 
the  "total  damage  to  property"  growing  out  of  a  motor  vehicle  accident 
for  the  purpose  of  determining  whether  a  report  of  such  accident  is 
required. 

Motor  Vehicles;  Report  of  Conviction 

10  January  1955 

G.  S.  20-24  does  not  require  the  court  to  forward  to  the  Department 
of  Motor  Vehicles  a  notice  of  conviction  of  illegal  transportation  of  in- 
toxicating liquor.  It  does  require  such  notice  to  be  sent  when  the  con- 
viction is  for  reckless  driving  while  engaged  in  the  transportation  of  such 
liquor  for   sale. 

Motor  Vehicles;  Report  of  Conviction 

:>■  8   September  1954 

All  courts  convicting  of  motor  vehicle  offenses  are  required  to  forward 
notice  of  such  conviction  to  the  Department  of  Motor  Vehicles. 

Motor  Vehicles;  Rules  of  the  Road;  Applicability  to  Dirt  Roads 

22  December  1954 

The  rules  of  the  road  of  the  Motor  Vehicle  Laws  apply  to  all  public 
streets  and  highways,  including  a  state-maintained  dirt  road. 
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Motor  Vehicles;  Rules  of  Road;   Crossings 

12   December   1955 

Before  an  individual  can  be  found  guilty  of  a  violation  of  G.  S.  20-143, 
relating  to  stopping  for  railway  crossings,  such  crossings  must  have 
been  designated  and  posted  with  the  required  sign  as  provided  in  G.  S. 
20-143. 

Motor  Vehicles;  Rules  of  the  Road;  Driving  on  Left 

8  March  1955 

A  rural  mail  carrier  is  not  entitled  to  drive  on  the  left  side  of  the 
highway  for  the  purpose  of  delivering  mail. 

Motor  Vehicles;  Rules  of  the  Road;  Entering  Main  Highway 
From  Private  Drive 

18  March  1955 

The  driver  of  a  vehicle  entering  a  public  highway  from  a  private  road 
must  yield  the  right-of-way  to  vehicles  approaching  on  the  public  highway. 

Motor  Vehicles;  Rules  of  Road;  Passing  at  Intersection 

17  April  1956 

It  is  not  unlawful  to  pass  a  vehicle  on  the  right  at  an  intersection  if 
the  vehicle  overtaken  and  passed  is  in  a  lane  designated  for  left  turns 
or  where  the  street  has  been  marked  for  two  or  more  lanes  of  moving 
vehicles  in  each  direction. 

Motor  Vehicles;  Rules  of  Road;  Punishment 

1  June  1956 

A  person  may  not  be  charged  with  a  second  offense  of  driving  a  motor 
vehicle  under  the  influence,  in  violation  of  G.  S.  20-138  and  G,  S.  20-179, 
when  the  first  offense  relied  upon  for  this  purpose  was  committed  in 
another  state.  To  prove  that  a  person  has  committed  a  second  offense 
within  the  meaning  of  G.  S.  20-179,  it  is  necessary  to  show  that  such 
person  was  previously  convicted  of  violating  G.  S.  20-138;  that  is  to  say, 
it  is  necessary  to  show  that  the  person  was  previously  convicted  of  violating 
the  North  Carolina  law  and  not  the  law  of  some  other  state. 
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Motor  Vehicles;  Rules  of  the  Road;  Right-of-Way 

C   '■'■  -vu  ,    ,:•'■•    i-{  17  June  1955 

Although  the  matter  is  not  entirely  clear,  it  is  probable  that  a  driver 
entering  an  intersection  under  a  green  light  has  the  right-of-way  over 
a  driver  entering  the  intersection  on  the  basis  of  a  sign  permitting  a 
right  turn  on  a  red  light. 

Motor  Vehicles;  Rules  of  the  Road;  Speed  Limits;  School  Buses; 
Activity  Bus;  State  School  for  the  Blind  and  Deap 

,        •  ^-13  April  1956 

An  activity  bus  owned  by  the  State  School  for  the  Blind  and  Deatf  is 
subject  to  the  35  m.  p.  h.  speed  limit. 

Motor  Vehicles;   Rules  of  the  Road;    Turn   Signals 

7  November  1955 

If  a  motorist  properly  uses  a  proper  electrical  turn  signaling  device, 
he  is  not  required  to  give  hand  signals. 

,    Motor  Vehicles;   Rules  of  the  Road;    Turn   Signals 

"  ^  '     .  29  March  1955 

A  turn  signal  given  by  means  of  an  electrical  device  approved  by  the 
Department  of  Motor  Vehicles  is  a  sufficient  turn  signal  even  though 
given  in  the  daylight  hours. 

Motor  Vehicles;  Rules  of  the  Road;  Yellow  Line 

27  September  1954 

When  an  operator  passing  a  car  discovers  that  it  will  be  necessary  to 
cross  the  yellow  line  to  return  to  the  right  side  of  the  road,  he  is  au- 
thorized to  cross  in  his  lane. 

Motor  Vehicles;   Seizure  and  Sale 

16  November  1955 

G.  S.  18-6  was  amended  by  the  1955  General  Assembly  to  require  ad- 
vertisement in  the  case  of  an  automobile  seized  which  has  been  so  altered 
as  to  be  impractical  to  restore  to  its  original  manufactured  condition 
and  where  no  one  claims  the  automobile. 
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..    Motor  Vehicles;   Speed  Regulation 

;    ,      .     .  9  November  1955 

The  governing  body  of  a  county  has  authority,  vinder  G.  S.  20-141  (b), 
to  set  the  speed  limit  on  those  roads  and  streets  vsrhich  are  not  under 
jurisdiction  of  the  State  Highway  and  Public  Works  Commission  or 
under  the  jurisdiction  of  some  other  "local  authority"  at  not  less  than 
25  miles  per  hour;  the  governing  body  of  a  county,  under  G.  S.  136-31, 
is  authorized  to  post  speed  limit  signs;  there  is  no  statute  authorizing 
private  citizens  to  post  speed  signs  and  under  Chapter  231  of  the  1955 
Session  Laws,  such  action  is  apparently  illegal. 

'■■r.  Motor  Vehicles;  Taxicabs  '  ' 

27  July  1954 

The  definition  of  a  "taxicab"  contained  in  G.  S.  20-87  as  being  a 
vehicle,  otherwise  meeting  the  requirements  of  the  statute,  seating  nine 
or  fewer  passengers  is  synonymous  with  a  definition  of  a  similar  motor 
vehicle  seating  eight  or  fewer  passengers,  other  than  the  driver,  the  word 
"passengers"  as  used  in  the  section  being  inclusive  of  the  driver. 

Motor  Vehicles;  Title  and  Registration;  Common  Carrier 

10  March  1955 

When  a  common  carrier  of  passengers  transports  school  children  on  a 
charter  trip,  the  revenue  received  is  subject  to  the  6%  tax  on  gross 
receipts. 

Motor  Vehicles;  Title  and  Registration;  Exemption  of  Woodsaw 

7  March  1956 

A  1929  Ford  automobile  has  been  stripped  down  and  altered  to  saw 
wood,  with  the  vehicle  having  only  a  front  seat  and  with  the  woodsaw 
fixed  at  the  rear  of  the  vehicle.  The  ovnier  uses  this  vehicle  for  sawing 
wood  for  himself  and  for  his  neighbors;  and  on  occasion  has  used  the 
vehicle  for  pulling  a  drag  harrow  on  his  farm.  This  vehicle  is  not  exempt 
from  registration  under  the  motor  vehicle  laws,  unless  it  can  qualify  as 
a  "farm  tractor"  which  is  defined  in  G.  S.  20-38  as  a  "motor  vehicle 
designed  and  used  primarily  as  a  farm  implement  for  drawing  plows, 
mowing  machines,  and  other  implements  of  husbandry."  On  the  facts 
stated,  it  appears  that  the  primary  use  of  the  vehicle  is  for  sawing  wood 
and  not  for  use  as  a  farm  tractor  within  the  definition  of  the  statute. 
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Motor  Vehicles;  Title  and  Registration;  Joint  Tenants 

10  February  1956 

If  a  motor  vehicle  is  registered  in  the  names  of  more  than  one  person 
"as  joint  tenants  with  right  of  survivorship,"  the  Department  of  Motor 
Vehicles  does  not  have  authority  to  transfer  title  and  registration  of  the 
vehicle  to  the  "surviving  owner"  simply  upon  the  basis  of  this  form  of 
registration.  Survivorship  in  joint  tenancy,  in  both  real  and  personal  prop- 
erty, has  long  been  abolished  in  this  State  by  statute;  however,  the  right  to 
survivorship  in  personalty  can  be  established  by  contract  between  the  par- 
ties. The  Department  of  Motor  Vehicles  has  authority,  in  its  discretion, 
to  accept  application  for  registration  of  motor  vehicles  in  the  name  of  two 
or  more  individuals  with  a  notation  of  "survivorship"  as  being  some  evidence 
that  the  parties  have  contracted  for  such  right  of  survivorship.  However, 
upon  the  death  of  one  of  the  owners  title  and  registration  should  not  be 
transferred  to  the  surviving  owner  without  more  specific  evidence  that  the 
parties  have  so  contracted. 

Motor  Vehicles;   Title  and  Registration;    Mortgages 

15  November  1954 

When  personal  property  covered  by  a  mortgage  is  brought  into  North 
Carolina  from  another  state  and  acquires  a  situs  here  the  prior  mortgage 
ceases  to  be  valid  as  against  purchasers  or  other  lien  creditors  unless  such 
mortgage  is  registered  in  this  State  within  10  days  after  the  mortgagee 
has  knowledge  that  the  property  has  been  brought  into  this  State.  Even 
though  he  does  not  have  such  knowledge  the  mortgage  ceases  to  have 
validity  as  against  the  purchasers  and  lien  creditors  unless  registered  in 
this  State  within  four  months  after  the  property  has  been  brought  into 
North  Carolina.  This  is  true  notwithstanding  the  fact  that  the  existence 
of  the  prior  mortgage  is  stated  on  the  certificate  of  title  to  a  motor  vehicle. 

Motor  Vehicles  ;  Title  and  Registration  ; 
Non-Resident  Employed  in  State 

27  October  1955 

A  school  teacher,  resident  of  South  Carolina,  who  is  employed  in  this 
State  in  the  public  school  system  and  returns  to  her  home  in  South  Caro- 
lina on  the  weekends,  is  required  to  register  her  automobile  in  North 
Carolina  and  pay  the  usual  license  fee.  This  situation  is  governed  by  the 
reciprocity  agreement  in  effect  between  North  Carolina  and  South  Carolina, 
which  agreement  provides  that  a  resident  of  either  State  going  into  the 
other  State  must  register  his  automobile  in  the  State  of  non-residence 
within  thirty  days  after  gainful  employment  is  accepted  in  the  State  of 
non-residence.    Under   the   reciprocity   agreement.   North   Carolina  grants 
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full  reciprocity  to  a  resident  of  a  neighboring  State  who  works  in  North 
Carolina  but  maintains  his  residence  in  his  home  State,  retu7~ning  thereto 
each  day.  The  individual  in  question  does  not  come  within  this  arrangement 
as  she  remains  in  this  State  during  the  week,  returning  only  on  weekends. 

Motor  Vehicles;  Title  and  Registration;  Non-Resident  Vehicle 
Used  in  North  Carolina 

21  January  1955 

A  vehicle  belonging  to  a  non-resident  and  licensed  in  the  non-resident's 
state  of  residence  may  be  operated  in  interstate  commerce  in  North  Caro- 
lina without  displaying  North  Carolina  license  plates  provided  North  Caro- 
lina has  a  reciprocity  agreement  with  the  state  of  residence  of  the  owner. 
If  the  vehicle  is  operated  in  intrastate  commerce  in  North  Carolina,  it 
would  be  required  to  display  North  Carolina  license  tags,  unless  a  thirty- 
day  permit  has  been  procured. 

Motor  Vehicles;  Title  and  Registration;  North  Carolina  Residents 
Leasing  Vehicles 

11  May  1956 

Property-hauling  vehicles  owned  by  residents  of  North  Carolina  are 
leased  to  a  Florida  trucking  concern  and  have  "for  hire"  Florida  license 
plates.  Under  G.  S.  20-50,  such  vehicles  are  not  authorized  to  operate  on 
North  Carolina  highways  under  the  Florida  registration,  but  are  required 
to  be  registered  in  North  Carolina  in  order  to  operate  on  the  highways  in 
this  state. 

Motor  Vehicles;  Title  and  Registration;  Sawmill 

8  March  1955 

Under  the  particular  facts  presented  the  sawmill  involved  is  special 
mobile  equipment  taxable  under  G.  S.  20-87.  Under  the  particuular  facts 
presented,  the  chassis  for  towing  the  sawmill  is  a  property  hauling  vehicle 
required  to  be  registered  and  licensed  under  G.  S.  20-28. 

Motor  Vehicles;  Title  and  Registration;  Special  Mobile  Equipment 

13  December  1954 

Although  a  self-propelled  vehicle  is  designed  as  a  farm  tractor,  if  it  is 
not  used  primarily  as  a  farm  implement  for  drawing  plows,  mowing  ma- 
chines, and  other  implements  of  husbandry  but  as  a  woodsaw  mounted  upon 
it  and  is  driven  on  the  highways  in  going  from  one  woodsawing  job  to 
another,  such  machine  is  required  to  be  licensed  under  the  Motor  Vehicles 
Act. 


210  biennial  report  of  the  attorney  general  [vol. 

Motor  Vehicles;  Title  and  Registration;  Special  Mobile  Equipment 

;  '  ■■'-'_^'   [     ^'-'  "'  "  13  July  1954 

A  jeep  mounted  for  spraying  is  special  mobile  equipment  unless  the 
primary  use  is  the  hauling  of  materials  along  the  highway.  If  the  jeep 
is  used  on  the  highway  solely  for  the  purpose  of  crossing  from  one  prop- 
erty to  another,  as  distinguished  from  travel  along  the  highway,  it  is 
exempt  from  registration. 

Motor  Vehicles;  Title  and  Registration;  Special  Mobile  Equipment 

^^^       •        '  'vo,.       i^  s  ^:  13  July  1954 

The  Department  of  Motor  Vehicles  has  defined  a  Loraine  Model  TL-20 
Moto-Crane  as  special  mobile  equipment  subject  to  the  $3.00  license  tax. 

Motor  Vehicles;  Title  and  Registration;  Time  of  Expiration 

28  December  1954 

A  motor  vehicle  owner  is  entitled  to  use  the  preceding  year's  license 
plates  through  January  31  of  the  following  year. 

Municipal  Corporations;  Appropriation  of  Public  Funds  to  United 
States  Army  and  Air  Force  Reserve  Activities 

26  March  1956 

There  is  no  authority  for  a  municipality  to  appropriate  public  funds  or 
donate  public  property  to  units  of  the  United  States  Army  and  Air  Force 
Reserves. 

Municipal  Corporations;  Attorney;  Authority  to  Hire  on  Retainer 

Basis 

^  ^  ^  "4  November  1954 

The  governing  body  of  a  municipality  is  without  authority  to  employ 
on  a  retainer  basis  or  in  particular  cases  an  attorney  to  defend  persons  in 
the  Municipal  Court  who  are  not  financially  able  to  employ  counsel. 

;■•.'.;    .    ,      Municipal  Corporations;  Attorney's  Fees; 
.     .    -  .  Public  Utility  Rate  Cases 

'    ;,^      ;'   '   ".'^  12  August  1954 

A  municipality  which  did  not  participate  in  a  rate  proceeding  before  the 
Utilities  Commission,  and  which  did  not  participate  in  the  employment  of 
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an  attorney  who  represented  the  ratepayers  in  such  case,  is  not  legally 
bound  to  contribute  to  the  payment  of  the  attorney's  fee  and,  therefore, 
may  not  use  public  funds  to  contribute  to  the  payment  of  such  fee. 

Municipal  Corporations;  Authority  of  Fire  Department 
.    , .,  Outside  Town  Limits 

12  July  1954 

The  governing  body  of  a  municipality  may  provide  for  protection  against 
fire  of  property  outside  its  corporate  limits,  within  an  area  of  not  more 
than  twelve  miles  therefrom,  upon  such  terms  as  the  governing  body  may 
determine.  In  the  event  of  the  loss  of  property  by  any  citizen  of  a  town 
while  its  fire-fighting  apparatus  is  performing  out-of-town  service,  it  is 
thought  that  the  residents  of  the  town  would  not  have  a  claim  in  such 
cases  because  their  fire  protection  rights  are  not  based  on  contract.  See 
19  N.  C.  Law  Review,  page  499. 

Municipal  Corporations;   Authority  to  Condemn 
Property  Outside  Town  Limits 

21  February  1955 

A  municipality  has  authority  to  acquire,  by  purchase  or  condemnation, 
property  for  the  purpose  of  maintaining  its  water  supply  either  within  or 
without  the  limits  of  the  municipality.  See  G.  S.  160-204  and  G.  S.  160- 
205.  See  also  G.  S.  160-255. 

G.  S.  130-111  specifically  authorizes  a  municipality  to  condemn  lands 
necessary  for  the  successful  operation  of  a  water  system. 

Municipal  Corporations;  Beach  Erosion 

2  May  1955 

No  statute  authorizes  municipalities  to  adopt  ordinances  protecting 
sand  barriers  erected  at  public  expense  against  sea  tides  and,  in  the 
absence  of  such  statute,  it  is  doubted  that  such  an  ordinance  could  be 
validly  passed.  It  is  suggested  that  legislation  be  secured  authorizing 
municipalities  and  counties  to   adopt  such  ordinances. 

Municipal  Corporations;  Building  Code;  Building  Permits 

1  September  1954 

Under  G.  S.  160-146,  municipalities  are  authorized  to  issue  building  per- 
mits for  the  erection  of  new  buildings  and  the  repair  and  alteration  of  old 
buildings,  and  to  make  charges  therefor  in  amounts  ranging  from  $2.00  to 
$5.00,  according  to  the  type  of  building  which  is  being  erected,  repaired  or 
altered. 
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Municipal  Corporations;  City  Hall;  Sale;  Erection 
ON  Leased  Property 

2  May  1956 

A  town  may  not  sell  its  city  hall  without  special  enabling  legislation  un- 
less it  becomes  surplus  by  reason  of  acquisition  of  other  quarters.  A  town 
does  not  have  authority  to  build  a  town  hall  on  property  which  it  does  not 
own,  but  which  would  be  leased  for  such  purpose. 

Municipal  Corporations;  Civil  Service  Examinations;  Public  Officials 

3  April  1956 

When  a  local  act  provides  that  a  person  must  be  a  qualified  voter  of  the 
town  in  order  to  be  eligible  for  certain  town  civil  service  examinations, 
a  person  must  be  registered  to  vote  in  a  municipal  election  of  said  town  in 
order  to  be  eligible  for  a  town  civil  service  examination. 

Municipal  Corporations;  Contracts  with  Commissioners 

-  ,^  14  January  1955 

A  Commissioner  of  a  city  may  not  sell  property  to  the  city  even  though 
the  sale  is  handled  on  the  basis  of  competitive  bidding. 

,  Municipal  Corporations;  Conveyance  of  Property 

26  October  1955 

A  municipality  may,  in  accordance  with  the  provisions  of  G.  S.  131-126.26 
and  131-28.2,  convey  a  municipally  owned  and  operated  hospital  to  a  county 
or  non-profit  organization  without  the  necessity  of  sale  at  public  auction. 

Municipal  Corporations;  Disposition  of  Arrest  and  Service  Fees; 
Use  of  City-Owned  Automobile  by  Salaried  Policemen 

-'       J-  5  August  1954 

A  municipality  has  authority  to  direct  that  arrest  and  service  fees  of 
salaried  police  officers  be  paid  into  the  general  fund  of  the  municipality. 

Municipal  Corporations;  Elections;  Ballot  Boxes;  Folding  Ballots 

•  ,.  5  April  1955 

Under  amendment  to  G.  S.  163-168  of  the  1953  General  Assembly,  the 
voter  can  be  permitted,  in  the  discretion  of  the  election  officials,  to  cast  an 


33]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  213 

unfolded  ballot,  although  there  are  some  apparent  conflicts  In  this  position 
and  G.  S.  163-166. 

Municipal  Corporations;  Elections;  Bond  Election 

30  August  1955 

Construing  together  G.  S.  63-2,  G.  S.  63-49,  G.  S.  63-50  and  G.  S.  160- 
378,  it  is  thought  that  a  municipality  in  this  State  may  call  an  election 
for  the  issuance  of  bonds  for  the  purpose  of  acquiring  property  and  con- 
structing an  airport  outside  its  city  limits.  TURNER  V.  REIDSVILLE, 
224  N.  C.  42,  and  REIDSVILLE  v.  SLADE,  224  N.  C.  48. 

Municipal  Corporations;  Elections;  Primaries 

13  January  1955 

A  municipality  cannot  exclude  persons  from  filing  as  candidates  for 
mayor  or  member  of  the  board  of  aldermen,  when  the  charter  or  statutory 
provisions  permit  them  to  do  so,  because  of  voluntary  nominations  by 
groups  representing  political  parties  in  a  municipality.  Such  nominations 
would  not  be  legally  binding  on  other  citizens  who  might  wish  to  file  and 
become  a  candidate. 

Municipal  Corporations;  Elections;  Registration  Books 

25  February  1955 

In  a  municipal  extension  election,  an  interested  citizen  may  copy  the 
registration  books  at  reasonable  times  and  under  direction,  supervision 
and  control  of  the  registrar,  when  such  would  not  interfere  with  the  activi- 
ties of  the  registrar  or  the  conduct  of  the  election.  Such  copying  should  be 
done  when  allowed  within  the  discretion  of  the  registrar. 

Municipal  Corporations;  Elections;  Time  for  Filing;  Candidates 
'  9  March  1955 

Under  the  general  municipal  law,  no  time  is  fixed  for  filing  notice  of  can- 
didacy for  non-partisan  municipal  elections.  Unless  some  charter  provisions 
or  local  acts  control,  notice  should  be  given  that  filing  should  be  made  in 
time  to  permit  municipal  authorities  to  print  and  distribute  the  ballots. 

Municipal  Corporations;  Expenditure  of  Funds;  Business 
Development  Corporation;  Investment  in  Stock 

9  February  1956 

There  are  no  specific  provisions  in  Chapter  53A  of  the  General  Statutes, 
authorizing  the  creation  of  business  development  corporations,  which  would 
authorize  cities  and  towns  to  invest  in  the  stock  of  such  corporations. 
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Municipal  Corporations;  Expenditure  op  Funds;  Erection 
OF  Building  for  Rental  Purposes 

-.(^■v   t.v;.  !-■    ;  ■  ■..;:'.  ;.,-.nv.;!w^rr..  -;<.<:-    19  May  1955 

It  is  doubtful  that  a  municipality  in  North  Carolina  has  the  authority 
to  expend  public  funds  on  hand  to  erect  a  building  for  the  purpose  of  leas- 
ing the  same  to  the  Federal  government  for  use  as  a  post  office.  G.  S.  160-1 ; 
G.  S.  160-2(2);  G.  S.  160-300(13);  ADAMS  v.  DURHAM,  189  N.  C.  232; 
AIRPORT  AUTHORITY  v.  JOHNSON,  226  N.  C.  1;  GREEN  V.  KITCHIN, 
229  N.  C.  450.  ■■  .-  •       ■       -■    \:_\      •    ; 

Municipal  Corporations;  Expenditure  of  Funds;  Expenses  of  U.  S.  0, 

-  .?     - :>,   :■.  11  July  1955 

A  municipal  corporation  is  not  authorized  to  make  an  appropriation  for 
the  benefit  of  a  U.  S.  0.  operating  within  its  corporate  limits  since  such  an 
appropriation  would  not  be  for  a  necessary  expense  or  for  a  public  pur- 
pose. 

Municipal  Corporations;  Expenditure  of  Funds;  Garden  Clubs 

29  October  1954 

There  is  no  authority  for  a  municipal  corporation  to  make  an  appropria- 
tion to  a  garden  club  to  beautify  and  landscape  the  grounds  surrounding 
a  railroad  station.     -■-'  :■     ^ai;;.      ■;::;•:;;• ->j'  <,■' 

Municipal  Corporations;  Expenditure  of  Fund;  National  Guard 
Armory  Building  Program 

..   i.,;^.^■.^  :  ;:  ..:'ir:   .         ....  :,...-.......,.  „;.-,.,.,...,.,.     8  June  1955 

A  city  and  town  may  appropriate  funds  and  raise  money  by  taxation 
and  issue  bonds  and  notes  to  secure  funds  to  meet  appropriations  for  the 
construction  of  National  Guard  facilities.  This  is  a  necessary  expense  with- 
in the  meaning  of  Article  VII,  Section  7,  of  the  Constitution. 

Municipal  Corporations;  Expenditure  of  Funds; 
Purchase  of  Land  for  Recreation  Purposes 

.'^ut:::  /:r-',  :-   ry;r^wi,  :  H'.-' ;  .uj-^:,-  g  August  1955 

The  imposition  of  a  tax  or  the  expenditure  of  funds  derived  therefrom 
for  municipal  parks  and  recreational  facilities  is  for  a  public  purpose  but  it 
is  not  for  a  necessary  municipal  expense,  Article  VII,  Section  7,  of  the 
State  Constitution,  and  the  expenditure  of  funds  for  this  purpose  derived 
from  a  tax  imposed  without  a  referendum  will  be  enjoined  by  the  courts. 
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-       •  ■      Municipal  Corporations;  Expenditure  of  Funds; 
Civil  Defense;  Purchasing  a  Rescue  Truck 

Sur  lO'-:;;^  ..a  Vi  17  December  1954 

In  the  furtherance  of  its  civil  defense  program,  a  municipality  may- 
appropriate  funds  for  the  purpose  of  purchasing-  a  rescue  truck  to  be 
owned  jointly  by  other  municipalities  within  a  county  for  their  joint  use. 


Municipal  Corporations;  Expenditure  of  Funds;  Tax  Revenues; 
Town  of  Bath  Celebration 

•''•''•         '    ■  18  August  1955 

Constitutional  and  statutory  prohibitions  do  not  permit  the  Town  of 
Washington  to  make  a  donation  from  ad  valorem  tax  revenues  to  the  Town 
of  Bath  Anniversary  Celebration. 


Municipal  Corporations;  Expenditure  of  Funds;  Use  of  Non  Ad 
Valorem  Tax  Funds  for  Recreational  Purposes 

-       -  13  July  1954 

Even  though  the  voters  have  recently  disapproved  the  levy  of  a  tax  for 
recreational  purposes  under  the  provisions  of  G.  S.  160-163(2),  it  would 
seem  that  a  municipality  may  appropriate  non  ad  valorem  tax  revenues 
for  such  purpose.  This  situation  is  to  be  distinguished  from  that  discussed 
by  the  Supreme  Court  in  PURSER  v.  LEDBETTER,  227  N.  C.  1. 

There  seems  to  be  no  statute  fixing  the  time  within  which  another  special 
election  for  recreational  purposes  may  be  held  within  the  same  municipality. 

Municipal  Corporations;  Expenditure  of  Funds;  Use  of  Surplus  Funds 
TO  Pay  Salary  of  Red  Cross  Worker  ;  Contributions 

27  May  1955 

There  is  no  authority  for  a  municipality  to  pay  any  part  of  the  salary 
of  a  Red  Cross  worker. 

A  municipality  may  not  contribute  public  funds  to  the  Merchants'  Asso- 
ciation to  be  used  to  pay  the  expense  involved  in  parades  and  advertise- 
ments. 

A  municipality  may  contribute  public  funds  for  recreational  purposes 
provided  the  appropriation  is  not  made  from  ad  valorem  tax  revenues.  See 
PURSER  V.  LEDBETTER,  227  N.  C.  1. 
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Municipal  Corporations;  Extension  of  Corporate  Limits;  Absentee 

Voting 

\  17  December  1954 

Absentee  ballots  may  not  be  used  in  municipal  elections  to  extend  the 
corporate  limits  of  the  municipality. 

Municipal  Corporations;  Extension  of  Corporate  Limits;  Adoption 

OF  Ordinances  at  Regular  or  Special  Meetings; 

Territory  in  Which  Election  Held 

14  July  1955 

In  proceedings  to  annex  territory  to  a  municipality,  the  governing  board 
may  do  one  of  three  things:  (1)  pass  an  ordinance  and,  in  the  absence  of  a 
petition,  adopt  an  ordinance  annexing  the  desired  territory  to  the  corporate 
limits  of  the  municipality;  (2)  if  a  proper  petition  is  filed  and  signed  by  at 
least  fifteen  per  cent  (15%)  of  the  qualified  voters  resident  in  the  area  pro- 
posed to  be  annexed,  the  governing  body  shall,  before  passing  the  ordinance, 
submit  the  question  of  annexation  to  the  qualified  voters  of  the  area  pro- 
posed to  be  annexed,  and,  in  the  discretion  of  the  governing  body,  the 
question  may  be  submitted  to  the  residents  of  the  municipality  voting  sep- 
arately; or  (3)  if  a  petition  is  filed  by  at  least  fifteen  per  cent  (16%)  of 
the  qualified  voters  residing  in  the  municipality  requesting  the  same,  the 
board  is  required  to  submit  the  question  of  annexation  to  the  qualified 
voters  residing  in  the  municipality. 

Municipal  Corporations;  Extension  of  Corporate  Limits;  Annexation 

11  August  1955 

A  municipality  may,  by  ordinance,  annex  to  its  corporate  limits  property 
which  it  owns  adjacent  thereto.  There  is  no  authority  for  a  city  to  join 
in  a  petition  for  the  annexation  of  territory  lying  outside  its  corporate 
limits. 


Municipal  Corporations;  Extension  of  Corporate  Limits;  Beginning 
OF  Taxability  of  Property  Included 

20  September  1954 

Under  the  Act  authorizing  municipalities  to  extend  their  boundaries,  the 
property  within  the  extended  area  is  subject  to  municipal  taxes  for  the 
next  succeeding  fiscal  year. 
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Municipal  Corporations;  Extension  of  Corporate  Limits; 
Meaning  of  Word  "Contiguous" 

3  February  1955 

The  word  "contiguous"  as  used  in  G.  S.  160-445,  authorizing  municipali- 
ties to  extend  their  corporate  boundaries  to  contiguous  tract  or  tracts, 
would  probably  include  land  lying  across  a  state  highway  which  forms  the 
present  boundary  of  the  municipality. 

Municipal  Corporations;  Extension  of  Corporate  Limits; 
Qualification  of  Voters 

20  April  1956 

It  is  thought  that  the  qualifications  for  voting  in  an  election  for  the  ex- 
tension of  corporate  limits  under  Article  36,  Chapter  160  of  the  General 
Statutes,  are  the  same  as  for  other  elections  as  set  out  in  Article  VI,  Sec- 
tion 2  of  the  State  Constitution  and  G.  S.  163-25.  OWENS  v.  CHAPLAIN, 
228  N.  C.  705,  and  HANNON  v.  GRIZZARD,  89  N.  C.  115. 

Municipal  Corporations;  Finances;  Support  of 
Volunteer  Fire  Department 

8  March  1956 

Municipal  funds  may  be  spent  for  the  purpose  of  providing  fire  protection 
for  the  inhabitants  of  a  municipality  and  property  therein,  and  while  the 
law  is  not  specific  on  the  point,  I  am  of  the  opinion  that  this  purpose  may 
be  accomplished  through  a  contractual  arrangement  with  a  volunteer  fire 
department. 

Municipal  Corporations;  Fingerprinting  op 
Motor  Freight  Carrier  Employees 

7  October  1955 

A  municipal  corporation  does  not  have  authority,  by  ordinance,  to  re- 
quire fingerprinting  of  employees  of  motor  freight  carriers. 

Municipal  Corporations;  Fire  Department 

5  November  1954 

Under  G.  S.  160-235,  any  municipality  in  this  State  is  authorized  to  pro- 
vide for  the  organization,  equipment,  maintenance,  and  government  of  fire 
companies  and  a  fire  department.  Under  this  statute,  the  town  may  main- 
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tain  a  paid  fire  department  or  support  and  equip  a  volunteer  fire  depart- 

Municipal  Corporations;  Fiscal  Control;  Depositories 

3  May  1956 

An  industrial  bank  which  can  furnish  the  security  required  by  G.   S. 
159-28  may  be  used  as  a  municipal  depository. 


Municipal  Corporations;  Hurricane  Disaster;  Removal 
OP  House  from  Streets 

'''   ■'■■'-  22  November  1954 

A  municipality  may  not  "assess"  the  cost  of  removing  obstructions  from 
the  streets,  caused  by  the  recent  hurricane,  against  the  property  owner 
whose  house  or  property  has  been  washed  into  the  street.  Whether  or  not 
the  town  could  collect  cost  of  removing  obstructions,  after  notice  to  the 
property  owners  by  way  of  implied  promise  to  pay  is  QUERY. 

Municipal  Corporations;  Interest  on  Invested  Proceeds 
of  Excess  Bond  Funds 

20  May  1955 

The  unexpended  proceeds  of  bond  funds  may  be  invested  as  provided  by 
G.  S.  159-49.1.  The  earnings  from  such  investment  may  be  applied  to  the 
payment  of  interest  or  principal  of  bonds  from  which  such  proceeds  were 
derived  or  may  be  applied  as  an  increment  to  such  proceeds. 


Municipal  Corporations;  Mayor;  Vacancies 
,(  ^  3  May  1956 

When  a  mayor  resigns,  the  vacancy  created  by  his  resignation  should  be 
filled  by  the  Board  of  Commissioners  of  the  town  by  appointing  any  quali- 
fied person.  The  mayor  pro  tern  may  not  fill  the  full  unexpired  term. 

Municipal  Corporations;  Meaning  of  the  Word  "City" 

9  November  1955 

Whether  a  municipality  is  designated  as  a  city  or  town  in  North  Carolina 
depends  solely  on  the  provisions  of  the  charter. 
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•  Municipal  Corporations;  Necessary  Expenses 

16  January  1956 

What  is  a  necessary  municipal  expense  within  the  meaning  of  Article 
VII,  Section  7  of  the  State  Constitution,  is  a  question  of  law  to  be  deter- 
mined by  the  courts.  Whether  a  particular  item  coming  within  the  approved 
classification  is  a  necessity  for  a  particular  municipality  is  a  question  of 
fact  to  be  determined  by  the  governing  body.  WILSON  v.  HIGH  POINT, 
238  N.  C.  14;  SING  v.  CHARLOTTE,  213  N.  C.  60;  POWER  COMPANY  V. 
CLAY,  213  N.  C.  698;  STARMOUNT  COMPANY  v.  HAMILTON  LAKES, 
205  N.  C.  514.  A  municipal  building  is  a  recognized  municipal  necessity  for 
municipalities  in  this  State.  HIGHTOWER  V.  RALEIGH,  150  N.  C.  569 
and  WESTBROOK  v.  SOUTHERN  PINES,  215  N.  C.  20. 

Municipal  Corporations;  Officers;  Vacancy  in  Office  of  Mayor 

28  December  1954 

In  the  absence  of  charter  provisions  to  the  contrary,  a  vacancy  in  the 
office  of  mayor  of  a  municipality  may  be  filled  by  action  of  the  governing 
board,  and  the  board  is  not  required  to  select  a  person  to  fill  the  vacancy 
who  is  a  member  of  the  board. 

Municipal  Corporations;  Ordinances;  Arrest  Without 
Warrant;  Power  to  Adopt 

7  October  1954 

In  the  absence  of  a  town  charter  provision  or  a  specific  act  authorizing 
such  action,  a  municipality  cannot  adopt  an  ordinance  providing  for  arrest 
without  warrant  for  public  drunkenness. 

Municipal  Corporations;  Ordinances;  Bird  Sanctuaries 

;  ■  9  July  1954 

G.  S.  160-166.1,  et  seq.,  provides  that  the  governing  body  of  any  munic- 
ipality in  this  State  may,  in  its  discretion,  by  ordinance,  create  and  estab- 
lish a  bird  sanctuary  within  the  territorial  limits  of  such  municipality. 

Municipal  Corporations;  Ordinances;  Curfew 

3  January  1956 

A  municipality  has  no  authority  to  enact  curfew  ordinances  which  would 
prevent  children  loitering  on  the  streets  at  night. 
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Municipal  Corporations;  Ordinances;  Door-to-Door  Salesmen; 
Prohibiting  Out-of-Town  Salesmen 

,1  March  1956 

A  town  governing  body  is  without  authority  to  adopt  a  valid  ordinance 
prohibiting  out-of-town  salesmen  from  engaging  in  door-to-door  selling  in 
the  residential  district  of  the  town. 

Municipal  Corporations;  Ordinances;  Obscene  Printed  Matter 

1  February  1956 

A  municipality  apparently  has  authority  to  enact  an  ordinance  regulating 
distribution  of  obscene  pictures  and  other  printed  matter  within  the  munic- 
ipality, but  such  ordinance  may  not  conflict  with  provisions  of  G.  S.  14-189 
(State- wide  statute  regulating  obscene  literature). 

Municipal  Corporations;  Ordinances;  Regulation  of  Hours  op  Barbers 

30  January  1956 

Subsection  39  of  Section  160-200  of  the  General  Statutes  of  North  Car- 
olina authorizes  city  governing  bodies  to  adopt  ordinances  regulating  the 
opening  and  closing  hours  of  barber  shops. 

Municipal  Corporations  ;  Ordinances  ;  Requiring  Removal  of 
Weeds  and  Trash 

7  November  1955 

Municipal  ordinances  may  be  passed  providing  for  the  removal  of  noxious 
weeds  and  for  the  payment  of  the  expense  thereof  by  assessment  or  other- 
wise. 

G.  S.  160-55  provides  that  municipalities  may  pass  laws  abating  or  pre- 
venting nuisances  of  any  kind  and  for  preserving  the  health  of  the  citi- 
zens. G.  S.  160-200(8)  is  the  specific  statutory  authority  which  grants  to 
the  municipality  power  to  provide  for  the  destruction  of  noxious  weeds  and 
for  the  payment  of  the  expense  thereof  by  assessment  or  otherwise. 

In  the  absence  of  a  clear  showing  that  the  trash  or  offensive  matter  is 
detrimental  to  the  health,  morals,  comfort  and  safety  of  the  public,  I  do  not 
think  that  the  aforementioned  sections  authorize  a  levy  and  collection  of 
assessments  as  is  done  for  special  improvements  as  to  anything  except  nox- 
ious weeds. 

An  ordinance  which  embraces  a  civil  penalty  for  its  violation  would  be 
valid,  but  one  which  by  its  terms  attempts  to  create  a  criminal  offense 
would  be  invalid. 
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Municipal  Corporations  ;  Ordinances  ;  Traffic  Hazards  on 
Private  Property 

28  December  1955 

Apparently  a  municipality  has  authority  to  enact  an  ordinance,  having 
prospective  application  but  not  retroactive,  regulating  the  use  of  private 
property  adjacent  to  the  city  streets,  so  as  to  prohibit  the  erection  or  in- 
stallation of  structures  (including  advertising  signs  and  outdoor  lights) 
and  the  planting  and  maintenance  of  shrubbery  which  would  constitute 
a  traffic  hazard  on  adjacent  streets. 

Municipal  Corporations;  Organization 

2  June  1955 

A  municipal  corporation  may  be  created  under  the  provisions  of  G.  S. 
160-197  and  160-198.  The  corporate  limits  of  another  municipality  may  not 
be  extended  to  include  the  area  within  the  existing  municipality. 

Municipal  Corporations;  Parking;  Off-Strebt  Parking; 
Funds  Which  May  be  Used 

■■  '  2  March  1956 

When  a  town  governing  body  has  made  a  finding  that  the  establishment 
of  off-street  parking  facilities  is  a  public  necessity  and  convenience  for  that 
particular  town,  expenditure  of  funds  therefor  would  be  for  a  public  pur- 
pose and  nontax  funds  not  otherwise  appropriated  or  required  by  statute 
to  be  used  for  other  purposes,  could  be  used  in  defraying  the  expenses  of 
such  off-street  parking  facility. 

Municipal  Corporations;  Parking  Meters;  Fractional 
Parking  Within  One  and  Tvs^o  Hour  Zones 

14  December  1954 

A  municipality  may  establish  a  maximum  parking  time  measured  by 
parking  meters  and  may  permit  fractional  parking  time  within  the  maxi- 
mum but  violations  of  fractional  parking  periods  cannot  be  enforced  by 
penal  restrictions. 

Municipal  Corporations;  Parking  Meters;  Placing 
Meters  in  Front  of  Theatres  and  Churches 

6  August  1954 

There  is  no  general  law  in  this  State  relating  to  the  locating  of  parking 
meters  in  front  of  theatres  and  churches. 
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The  regulation  of  parking  in  municipalities  is  vested  entirely  in  the  gov- 
erning bodies  of  such  municipalities. 

Municipal  Corporations;  Parking  Regulations;  Doctors 

21  January  1955 

Municipalities  have  no  authority  to  enact  ordinances  which  would  pro- 
vide for  private  parking  spaces  for  doctors  and  dentists  on  public  streets 
of  a  town.  -.        > 

Municipal  Corporations;  Police;  Age  Requirements 

'  ~  7  October  1955 

A  person  must  be  at  least  twenty-one  years  of  age  before  he  can  legally 
serve  as  a  municipal  policeman. 

Municipal  Corporations;  Police;  Jurisdiction 

^  25  August  1955 

The  jurisdiction  of  municipal  police  officers  does  not  extend  beyond  the 
city  limits  of  the  municipality  or  such  other  limits  as  are  prescribed  by  local 
laws.  Thus,  a  police  officer  may  not  legally  pursue  a  misdemeanant  beyond  , 
the  city  limits  and  arrest  him.  If  he  pursues  a  felon  and  arrests  him  outside 
the  city  limits,  he  may  do  so  legally  as  a  private  citizen  so  long  as  he  com- 
plies with  the  requirements  of  G.  S,  15-40. 


Municipal  Corporations;  Police  Power;  Amusement  Game  Operators; 
Conditions  of  Licenses;  Revocation  of  Licenses 

7  March  1956 

G.  S.  160-200,  Subsection  6,  authorizing  a  town  governing  body  to  super- 
vise, regulate  or  suppress  public  recreations,  amusements  and  entertain- 
ments in  the  interest  of  public  health,  morality  and  safety  would  not  au- 
thorize the  Town,  by  ordinance,  to  refuse  to  issue  a  license  to  operate  law- 
ful games  of  amusement  merely  because  the  applicant  of  the  license  had 
heretofore  been  convicted  of  certain  enumerated  crimes.  The  Town  by  ordi- 
nance could  provide  for  the  revocation  of  a  license  when  the  game  of 
amusement  was  being  operated  to  the  detriment  of  public  health,  morality 
or  safety. 

Municipal  Corporations;  Police;  Residence  Requirements 

25  May  1955 

A  municipal  policeman  must  be  a  resident  of  the  municipality  which  he 
serves.         -  .    . 


I 
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t  .' :  Municipal  CORPORATIONS;  Police;  Salaries 

16  November  1954 

A  municipality  can  fix  the  compensation  of  police  officers,  having  in 
mind  that  their  salaries  are  subject  to  payment  of  Federal  and  State  in- 
come taxes,  but  no  additional  sums  could  be  paid  to  them  on  account  of 
services  which  are  not  actually  contemplated  or  incurred. 

Municipal  Corporations;  Police;  Unanticipated  Gratuity 
FROM  Private  Individual;  Reward 

A  gratuity  paid  a  police  officer  by  a  private  individual  for  services  ren- 
dered in  the  performance  of  his  official  duties  is  not  precluded  for  being  a 
reward  nor  for  being  contrary  to  public  policy. 

Municipal  Corporations;  Prisoners;  Liability  for 
Cost  of  Maintaining 

23  May  1956 

The  Supreme  Court  of  this  State,  in  the  case  of  BOARD  OF  EDUCA- 
TION V.  HENDERSON,  126  N.  C.  689,  held  that  there  is  no  liability  on  the 
part  of  a  municipality  to  provide  room  and  board  and  other  costs  in  con- 
nection with  the  upkeep  of  prisoners.  The  Court  held  in  this  case  that  this 
is  a  liability  of  the  county. 

Municipal  Corporations;  Prisoners;  Liability  for  Cost  of  Maintaining 

21  July  1955 

r  '      '  ■ 

There  is  no  requirement  that  municipalities  operate  a  city  jail;  however, 
they  are  authorized  to  do  so  under  G.  S.  160-2(10).  Our  Supreme  Court,  in 
the  case  of  BOARD  OF  EDUCATION  v.  HENDERSON,  126  N.  C.  689, 
held  that  there  is  no  liability  on  the  part  of  a  municipality  to  provide  room 
and  board  and  other  costs  in  connection  with  the  upkeep  of  prisoners.  The 
Court  held  in  this  case  that  this  is  a  liability  of  the  county. 

t 

Municipal  Corporations;  Private  Alleys 

2  February  1955 

A  municipality  may  in  a  reasonable  exercise  of  the  police  power  regulate 
■•I  parking  in  or  other  obstruction  of  a  private  alley,  and  such  reasonable  reg- 
ulation may  be  made  applicable  to  the  owner  of  the  alley. 
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Municipal  Corporations;  Public  Contracts;  Competitive  Bidding 

23  December  1954 

Where  it  is  found  that  a  special  emergency  exists  involving  the  health 
and  safety  of  the  people,  it  is  not  necessary  that  a  public  contract  for  a 
municipality  be  submitted  to  competitive  bidding. 

Municipal  Corporations;  Public  Contracts;  Construction 
Costing  Less  Than  $15,000.00 

13  January  1955 

A  town  may  construct  a  water  reservoir  on  force  account,  provided  the 
total  cost  thereof  does  not  exceed  $15,000.00.  See  G.   S.   143-135. 

Municipal  Corporations;  Public  Contracts;  Interest  of 
Commissioner;  Newspaper  Advertising 

'  9  August  1955 

A  city  may  not  contract  to  place  newspaper  advertising  in  a  newspaper 
published  by  a  corporation,  one  of  the  stockholders  of  which  is  a  Commis- 
sioner of  the  City. 

Municipal  Corporation;  Public  Contract;  Purchase 
'  I  OF  Motor  Vehicle  Involving  Trade-in 

7  November  1955 

A  town  purchases  a  new  police  patrol  automobile  on  which  it  trades  in 
its  present  used  vehicle  and  in  addition  makes  a  cash  payment  of  less  than 
$1,000;  under  G.  S.  143-129  the  governing  body  of  a  city  or  town  in  making 
a  purchase  requiring  an  expenditure  equal  to  or  more  than  $1,000  must 
comply  with  procedures  for  advertising  and  letting  public  contracts  except 
in  cases  of  special  emergency;  where  the  total  purchase  price  of  a  new 
vehicle  is  in  excess  of  $1,000,  which  is  met  by  a  cash  outlay  of  less  than 
$1,000  plus  the  trade-in  value  of  a  used  vehicle,  such  transaction  does 
amovmt  to  a  purchase  "requiring  an  estimated  expenditure  equal  to  or  more 
than  $1,000"  and  comes  within  the  meaning  of  G.  S.  143-129  requiring  com- 
pliance with  advertising  and  bid  procedures. 

Municipal  Corporations;  Public  Purpose;  Advertisement 
OF  Municipal  Facilities 

9  April  1956 

Whether  the  spending  of  money  by  a  municipality  to  advertise  municipal 
facilities  so  as  to  attract  industry  would  be  a  public  purpose  is  a  ques- 
tion that  cannot  be  answered  definitely  in  view  of  existing  Court  decisions. 
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Municipal  Corporations;  Railroads;  Use  of  Streets; 
Municipal  Ordinances 

V  ■■     .,  25  April  1955 

Municipalities  have  a  right  to  regulate  the  use  of  streets  for  loading 
and  unloading  freight  cars  within  the  mvinicipality. 

Municipal  Corporations;  Recreation  Activities 

19  September  1955 

Under  the  provisions  of  the  Charter  of  the  City  of  Charlotte,  the  Char- 
i  lotte  Park  and  Recreation  Commission  may  under  certain  circumstances 
1  and  conditions  purchase  real  property  and  provide  for  deferred  payments, 
;  but  purchase  of  personal  property  with  provisions  for  deferred  payments 
;  is  not  authorized.  The  Commission  is  authorized  by  the  Charter  to  lease 
personal  property  for  necessary  recreational  purposes. 

Municipal  Corporations;  Sale  of  Distribution  System 

22  May  1956 

A  municipality  can  sell,  without  a  vote  of  the  people,  but  at  public  auc- 
tion, utilities  (electric  system.,  water  works,  etc.)  erected  by  it  pursuant  to 
G.  S.  160-255,  which  are  not  needed  to  serve  the  citizens  residing  within 
the  community,  and  G.  S.  160-2(6)  does  not  apply  to  situations  of  this 
kind.  The  sale  must  be  at  public  auction.  G.  S.  160-59. 

Municipal  Corporations  ;  Sale  of  Power  Plant  ;  Vote  of  People 

13  October  1954 

Notwithstanding  a  provision  in  a  municipal  charter  authorizing  it  to  ac- 
quire and  sell  real  and  personal  property,  the  sale  of  a  municipal  utility 
must  be  authorized  by  vote  of  the  people,  as  required  by  G.  S.  160-2(6). 

Municipal  Corporations;  Schools;  Authority  to  Charge 
Water  Rent  to  Schools 

3  October  1955 

In  the  absence  of  a  statutory  or  contractual  provision  to  the  contrary,  it 
is  thought  that  a  municipality  has  authority  to  charge  water  rent  for  wa- 
ter furnished  to  the  public  schools.  G.  S.  160-256,  Subsection  3,  Section 
1(A),  Article  9,  Chapter  1372,  Session  Laws  of  1955.  RALEIGH  V.  PUB- 
LIC SCHOOL  SYSTEM,  223  N.  C.  316. 
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Municipal  Corporations;  Schools;  Authority  to  Employ 
Additional  Teachers 

c-a;     li     A  1"  8  June  1956 

Since  a  municipality  and  an  administrative  school  unit  are  separate  and 
distinct  entities,  it  is  thought  that,  in  the  absence  of  express  statutory  au- 
thority, a  municipality  in  this  State  does  not  have  authority  to  use  munic- 
ipal funds  for  the  employment  of  additional  teachers  in  the  public  schools. 

G.  S.  115-80  and  G.  S.  160-1. 


Municipal  Corporations  ;  Streets  ;  Expenditure  for  Maintenance  in 
Cemetery  Outside  Corporate  Limits 

6  October  1954 

In  view  of  the  express  provision  of  G.  S.  136-41.3  requiring  the  expendi- 
ture of  Powell  Bill  funds  for  street  paving  to  be  for  streets  "within  the 
corporate  limits  of  the  municipality,"  a  municipality  may  not  use  Powell 
Bill  funds  for  the  maintenance  of  a  street  located  outside  the  corporate 
limits  of  the  municipality  even  though  the  street  is  within  a  cemetery 
owned  by  the  municipality. 


Municipal  Corporations;  Streets;  Local  Improvements 

1  July  1954 


Because  of  the  express  provision  of  G.  S.  136-41.3,  requiring  the  expend! 
ture  to  be  for  streets  "within  the  corporate  limits  of  the  municipality",  it 
seems  very  doubtful  that  a  municipality  may  use  Powell  Bill  funds  for  the 
maintenance  of  a  street  located  outside  the  corporate  limits  of  the  munic- 
ipality even  though  that  street  is  within  a  cemetery  owned  by  the  munic- 
ipality. 


Municipal  Corporations;  Streets;  Paving  Assessments 

*      21  July  1954 

Under  the  provisions  of  G.  S.  160-78,  G.  S.  160-85  and  86,  it  is  doubtful 
that  the  cost  of  acquiring  title  to  a  part  of  the  land  by  condemnation 
proceedings  and  the  removal  of  trees  from  such  land  can  be  properly  as- 
sessed against  the  owners  of  abutting  property  in  proceedings  for  local 
improvements  brought  under  Article  9,  Chapter  160,  of  the  General  Stat- 
utes. EFIRD  v.  WINSTON-SALEM,  199  N.  C.  33. 


J 
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Municipal  Corporations;  Streets;  Paving  Assessments 

27  September  1954 

The  provisions  in  the  charter  of  the  City  of  Charlotte  with  regard  to 
the  levying  of  assessments  against  abutting  property  and  payment  of  the 
cost  of  improvements  entirely  by  a  municipality  vsrould  not  restrict  the 
city's  right  to  construct  more  than  one  paved  street  to  a  public  park,  school 
building,  etc.  The  provisions  of  the  general  law,  G.  S.  160-79,  make  the  pro- 
visions of  that  article  applicable  to  all  municipalities  and  not  subject  to  any 
limitations  or  restrictions  contained  in  any  other  public  or  private  laws 
and  would,  therefore,  be  applicable  to  the  City  of  Charlotte. 


Municipal  Corporations;  Streets;  Paving  Assessments; 
Ownership  of  Street 

20  July  1954 

Under  the  language  of  G.  S.  160-78  and  the  decision  of  the  Supreme 
Court  in  the  case  of  EFIRD  v.  WINSTON-SALEM,  199  N.  C.  33,  it  seems 
to  me  very  doubtful  that  a  municipality  has  the  authority  to  expend  public 
funds  for  paving  a  driveway  leading  to  a  public  school  when  the  driveway 
is  owned  by  the  County  Board  of  Education  and  is  not  a  "public  street  or 
alley"  vsdthin  the  contemplation  of  G.  S.  160-78. 


Municipal  Corporations;  Streets;  Special  Assessments 

8  September  1955 

When  a  municipality,  after  a  certain  street  has  been  incorporated  in  the 
State  Highway  system,  proceeds  to  pave  said  street  and  make  assessments 
with  respect  thereto  pursuant  to  a  petition  therefor  filed  before  incorpora- 
tion of  such  street  into  the  highway  system,  the  assessments  are  valid.  If 
the  State  Highway  Commission  should  find  it  proper  to  reimburse  the 
municipality  for  part  of  such  paving  expense,  the  assessments  should  be 
reduced  pro  tanto. 

p  Municipal  Corporations;  Streets;  Stop  Signs 

6  August  1954 

The  mere  fact  that  the  State  Highway  Department  maintains  a  street 
within  a  city  does  not  deprive  the  city  authorities  of  power  to  require  vehi- 
cles travelling  along  that  street  to  be  brought  to  a  full  stop  before  crossing 
or  entering  another  intersecting  street. 
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Municipal  Corporations;  Streets;  Use  of  Funds  to  Pay 
Cost  of  Relocation  of  Utility  Lines 

11  May  1956 

Powell  Bill  funds  may  not  be  used  to  pay  the  cost  of  relocation  of  utility 

lines  necessitated  by  the  construction  requirements  of  new  streets  or  the 
relocation  or  widening  of  old  streets. 

Municipal  Corporations;  Taxation;  Authority  of  Municipality  to 

Require  Purchase  of  City  Motor  "Vehicle  "Tags" 

FOR  School-owned  Vehicles 

8  March  1956 

A  municipality  is  prohibited,  by  G.  S.  115-128,  from  taxing  motor  vehicles 
which  are  owned  by  county  or  by  city  Boards  of  Education.  i 

Municipal  Corporations;  Taxicabs;  Liability  Insurance 

11  October  1954 

Municipalities  are  required  by  G.  S.  20-280  to  demand  proof  of  financial 
responsibility  of  taxicabs  operated  within  the  city.  The  municipality  officials 
are  probably  not  personally  liable  for  their  failure  to  do  so. 

I 

Municipal  Corporations  ;  Taxicabs  ;  Right  to  Limit  Number 

23  November  1954 

A  municipal  corporation  has  the  right  to  limit  the  number  of  taxicabs 
which  may  be  operated  within  its  corporate  limits.  A  municipal  corporation 
has  the  authority  to  fix  and  regulate  fees  of  taxicab  operators  who  operate 
from  points  of  origin  within  the  town  limits  to  points  of  destination  without 
the  town  limits  for  a  distance  of  five  miles. 

Municipal  Corporations;  Tort  Liability;  Fighting  ' 

Fires  Outside  Corporate  Limits 

5  August  1956 

I 

I 

There  is  no  tort  liability  on  the  part  of  a  municipality  for  damages  re 
suiting  from  the  absence  of  a  municipal  fire  department  from  its  munic 
ipality  while  engaged  in  fighting  fires  outside  the  limits  of  such  munic-| 
ipality. 

In  the  performance  of  governmental  duties  involving  the  exercise  of  judg' 
ment  and  discretion,  a  public  official  is  clothed  with  immunity  for  mere 
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negligence  and  may  be  held  liable  only  if  his  act  or  failure  to  act  is  corrupt 
or  malicious  or  if  he  acts  beyond  the  scope  of  his  duties.  See  SMITH  V. 
HEFNER,  235  N.  C.  1;  BETTS  v.  JONES,  203  N.  C.  590. 

Municipal  Corporations;  Tort  Liability;  Injury  to  Third  Person 

BY  Police 

14  November  1955 

Under  the  provisions  of  Article  15-A,  Chapter  160  of  the  General  Stat- 
utes, it  is  thought  that  a  municipal  corporation  is  authorized  to  carry  lia- 
bility insurance  on  individual  automobiles  owned  by  police  officers  when 
such  officers  are  paid  a  sum  of  money  for  the  use  of  their  individual  auto- 
mobiles while  being  used  in  the  performance  of  their  law  enforcement 
duties;  and  that  by  carrying  insurance,  the  municipality  waives  its  govern- 
mental immunity  to  the  extent  of  the  insurance  carried.  Of  course  the 
municipality  should  be  careful  to  see  to  it  that  the  policy  is  so  worded  as  to 
protect  both  the  police  officer  and  the  municipality  to  the  extent  of  insur- 
ance carried.  PARKS  v.  PRINCETON,  217  N.  C.  361;  and  STEPHENSON 
V.  RALEIGH,  232  N.  C.  42. 

Municipal  Corporations  ;  Use  of  Town-Owned  Equipment 
ON  Private  Property 

12  May  1955 

There  is  no  authority  for  a  town  to  authorize  the  use  of  its  equipment 
on  private  property.  It  is  suggested  that,  even  if  the  use  of  town-owned 
equipment  for  private  purposes  is  done  under  contract  with  the  private 
property  owner,  this  would  not  be  in  the  public  interest  and  would  be 
against  public  policy. 

Municipal  Corporations;  Utilities;  Contract  for  Industry 

25  February  1955 

A  municipality  entering  into  a  contract  to  furnish  water  and  sewerage, 
contemplating  construction  of  additional  facilities  at  some  time  in  the 
future,  covering  a  thirty-year  period,  should  secure  special  Act  of  the  Leg- 
islature authorizing  this,  although  the  contract  might  otherwise  be  valid. 

Municipalities;  Utilities;  Sale  op  Lighting  System 

8  July  1954 

A  municipality  may  sell  its  electric  light  system  if  approved  and  author- 
ized by  majority  vote  of  the  electors  of  the  municipality.  G.  S.  160-2(6). 
Funds  derived  from  the  sale  of  such  plant  may  be  used  for  street  and  side- 
walk improvement  within  the  municipality. 
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Municipal  Corporations;  Utilities;  Telephone  Poles 

2  August  1954 

A  municipality  can  legally  require  telephone  companies  and  power  com- 
panies at  their  own  expense  to  remove  and  relocate  telephone  and  power 
poles  when   necessary   in   a   street  widening   program. 

Municipal  Corporations;  Utilities;  Use  op  Poles  with 
Telephone  Company 

■  "  11  October  1954 

Municipalities  are  not  prohibited  by  law  from  entering  into  contract  with 
the  telephone  company  for  the  joint  use  of  telephone  poles  serving  the 
municipality. 

Municipal  Corporations;  Utilities;  Water  and  Sewer  Systems;  Rates 

3  April  1956 

There  is  no  provision  of  law  which  would  require  a  city  or  toviTi  to  pay 
interest  on  deposits  required  to  be  made  by  persons  purchasing  water  from 
the  town  water  and  sewer  service. 

Municipal  Corporations;  Utility  Bills;  Water  Bills;  Gas  Bills;  Light 
Bills;  Authority  to  Cut  Off  for  Nonpayment  of  Bills 

19  January  1956 

In  view  of  the  provisions  of  G.  S.  160-256,  a  town  may  not  turn  off  all 
three  utilities,  such  as  gas,  lights  and  water,  furnished  a  customer  merely 
because  of  the  nonpayment  of  the  water  bill. 

Municipal  Corporations;  Utilities;  Water  Outside  op  City 

"  ,  25  January  1955 

A  city  which  operates  a  water  system  may  supply  water  to  persons  out- 
side the  city.  In  doing  so,  it  acts  in  a  proprietary  capacity.  Its  rates  are 
fixed  by  contract  in  the  discretion  of  its  governing  board  and  are  not  sub- 
ject to  control  by  the  Utilities  Commission.  It  may  not  charge  different 
rates  for  the  same  quantity  of  water  to  persons  similarly  situated,  but  may 
make  a  distinction  in  rates  between  persons  inside  the  city  and  outside  the 
city.  It  may  purchase  a  water  main  from  a  person  outside  the  city  and  pay 
for  it  with  water  at  the  water  rates  so  established.   If  it  contracts  to  supply 
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such  person  with  water  at  "the  same  rate  charged  other  customers  using  a 
similar  quantity  of  water",  this  means  other  customers  both  inside  and 
outside  the  city. 

Municipal  Corporations;  Vacancy  in  Office  of  Commissioner 

7  June  1955 

A  vacancy  in  the  oifice  of  town  commissioner  may  be  filled  by  the  re- 
maining commissioners.  This  is  the  general  law.  See  G.  S.  160-8. 

Municipal  Corporations;  Vacation  Leave; 
Payment  for  Unused  Vacation 

9  September  1955 

When  a  municipality  has  not  made  a  practice  of  paying  employees  for 
unused  vacation  leave,  such  municipality  may  not  upon  the  retirement  of 
a  particular  employee  retroactively  pay  such  employee  for  unused  vacation 
leave  over  a  period  of  years. 

Municipal  Corporations;  Water;  Contracts;  Service 
Beyond  City  Limits 

26  January  1955 

A  contract  between  a  city  and  persons  residing  outside  of  the  city  where- 
by the  city  acquires  a  water  line  and  agrees  to  supply  such  persons  with 
water  at  specified  rates  is  a  valid  contract.  The  city  is  not  required  to  serve 
all  persons  outside  of  the  city  at  the  same  rates. 

Municipal  Corporations;  Water  Rates  Outside  the  Corporate  Limits 

19  August  1954 

A  municipality  may  fix  a  different  water  rate  from  that  charged  within 
the  corporate  limits  for  water  supplied  outside  the  corporate  limits. 

The  State  of  North  Carolina  has  no  authority  to  audit  the  books  of  a 
municipal  corporation. 

Municipal  Corporations  ;  Water  System  ;  Furnishing 
■  Outside  Customers 

16  September  1954 

A  municipality  may  furnish  water  and  electricity  to  an  industry  located 
out  of  the  town  when  such  service  is  available,  and  make  charges  for  such 
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services  at  rates   different  from  the  rates  fixed  within  the  municipality. 
G.  S.  160-255  and  G.  S.  160-256. 

Municipal  Corporations;  Zoning;  Exclusion  of 
Garages  and  Filling  Stations 

25  August  1954 

A  zoning  ordinance  which  is  a  part  of  a  comprehensive  zoning  plan 
which  restricts  and  prohibits  location  of  garages  and  filling  stations  within 
a  designated  district  is  constitutional. 

Municipal  Corporations;  Zoning  Commission;  Public  Officers 

25  March  1955 

Members  of  a  municipal  zoning  commission  are  not  considered  public 
officers  within  the  meaning  of  Article  XIV,  Section  7,  of  the  Constitution, 
which  prohibits  double  office  holding,  and  it  is  not  necessary  that  mem- 
bership on  the  commission  be  confined  to  residents  of  the  municipality  con- 
cerned. 

Municipal  Corporations;  Zoning  Ordinances;  Applicability  to 

Construction  of  City  Auditorium 

,  7  October  1955 

1,  I   ■ 

The  provisions  of  G.  S.  160-181.1  apply  to  municipalities  and  a  city  may 

not  since  its  enactment  violate  their  own  zoning  regulations. 

Municipal  Officers;  Eligibility  to  Hold  Office; 
Residence  Requirements 

19  March  1956 

In  order  for  a  person  to  be  eligible  to  hold  a  municipal  office,  he  must 
be  a  qualified  elector  of  the  municipality  in  which  he  desires  to  hold  public 
office.  In  order  to  be  a  qualified  elector  of  a  municipality,  a  person  must  be 
a  resident  therein. 

National  Guard  Armories;  Ownership;  Jurisdiction  of 
Municipal  Police 

27  September  1954 

Municipal  police  have  jurisdiction  to  enforce  law  and  order  in  and  around 
the  premises  of  armories  constructed  by  the  State  to  the  same  extent  as 
they  are  authorized  to  perform  such  duties  in  and  around  other  public 
buildings. 
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Nudist  Camps 

2  May  1955 

Nudist  camps  may  not  be  legally  operated  in  North  Carolina. 

(1)  Officers;  Fees  for  Subpoenaing  Witness;  Officer 
Who  is  Himself  a  Witness 

(2)   Officer  Proving  Attendance  in  More  Than  One  Case 

28  March  1956 

There  is  no  authority  for  an  officer  to  subpoena  himself  as  a  witness  in  a 
criminal  or  civil  action  and  collect  a  fee  therefor. 

No  witness  summoned  in  a  criminal  action  or  proceeding  shall  be  paid  by 
the  county  for  attendance  in  more  than  one  case  for  any  one  day. 

Out-of-State  Tuition  and  Travel  Allowance  for  Students 
Attending  Institutions  in  Foreign  Countries 

20  January  1955 

The  tuition  and  travel  allowances  under  G.  S.  116-100  are  not  available 
for  students  who  attend  an  educational  institution  outside  the  continental 
United  States. 

Physical  Therapy;  State  Examining  Committee  Licensed 
Under  Revenue  Act 

5  June  1956 

The  mere  fact  that  a  person  has  paid  the  state  privilege  license  tax  to 
practice  physical  therapy  does  not  authorize  such  person  to  represent  her- 
self as  a  physical  therapist  in  violation  of  the  specific  statutes  regulating 
the  practice  of  physical  therapists  as  set  out  in  Sections  90-256  et  seq.  of 
the  General  Statutes  of  North  Carolina. 

Physicians  and  Surgeons;  Liability  for  Damages  for 
Malpractice;  Torts 

4  August  1955 

The  mere  fact  that  a  person  is  not  licensed  to  practice  medicine  in  North 
Carolina  would  not,  in  itself,  be  evidence  of  negligence  in  a  malpractice 
case;  and  a  person  unlicensed  to  practice  medicine  in  this  State,  but  who 
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attempts  to  do  so,  is  required  to  exercise  the  care  and  have  that  degree  of 
knowledge  and  skill  ordinarily  possessed  by  others  of  his  profession.  Other- 
wise, such  a  person  would  be  subject  to  a  suit  for  damages  for  his  tortious 
acts. 

Plumbing  and  Heating  Contractors;  County  Regulations;  Permits 

-  ,,  21  June  1956 

A  county  board  of  health  may  not  adopt  an  ordinance  which  would  per- 
mit an  unlicensed  person  to  install  a  plumbing  system  where  such  person 
would  be  required  to  have  a  license  by  State  law.  The  county  may  require 
compliance  with  the  State  law  as  a  condition  for  the  issuance  of  a  permit. 

Powell  Bill;  Cemetery  Streets 

14  February  1955 

It  is  doubtful  that  cemetery  streets  in  a  municipal  cemetery  could  be 
classified  as  public  roads  within  the  meaning  of  the  Powell  Bill  Act.  In  any 
event,  they  would  have  to  be  at  least  sixteen  feet  wide  and  open  to  the  gen- 
eral public  for  highway  purposes  before  being  considered  as  eligible  for 
Powell  Bill  funds. 

Powell  Bill;  Committing  Future  Revenues 

'  ,  3  March  1955 

Powell  Bill  funds  may  be  committed  for  those  funds  presently  on  hand 
and  those  which  may  be  received  in  the  current  year  in  making  contracts 
with  the  State  Highway  and  Public  Works  Commission  for  the  performance 
of  the  work  to  be  done  thereby  on  the  streets  of  a  municipality. 

Powell  Bill;  Construction  of  Pipeline  for  Drainage  of  Streets 

.      -'r  '  23  April  1956 

•.>-,■-  •  ^^ 

Where  it  is  necessary  to  construct  pipelines  for  the  proper  drainage  of 
streets  and  for  their  protection,  Powell  Bill  funds  may  be  used  for  this 

purpose.  .  ,  ...-.■--.., 

Powell  Bill;  General  •     * 

7  July  1955 

Before  Powell  Bill  funds  may  be  expended  on  its  streets  by  a  municipal- 
ity, the  street  must  be  located  within  the  municipality,  must  be  open  to  use 
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by  the  general  public,  and  must  have  an  average  width  of  not  less  than  six- 
teen (16)  feet.  Such  funds  may  be  expended  by  municipalities  only  for  the 
purpose  of  maintaining,  repairing,  constructing,  reconstructing  or  widen- 
ing any  street  or  public  thoroughfare,  including  bridges,  drainage,  curb 
and  gutter,  and  other  necessary  appurtenances,  within  the  corporate  limits 
of  the  municipality,  or  for  meeting  the  municipality's  proportionate  share 
of  assessments  levied  for  such  purposes. 

Powell  Bill;  Installation  of  Street  Lighting  System 

11  July  1955 

Powell  Bill  funds  may  not  be  expended  for  the  installation  of  a  system  of 
street  lighting  in  a  municipality. 

Powell  Bill;  Moving  Water  Meters  and  Fire  Hydrants 

19  October  1955 

The  removal  of  water  meters  and  fire  hydrants  as  a  part  of  a  program 
of  widening  and  improving  streets  in  a  municipality  is  an  expense  of  the 
municipality  which  could  be  properly  paid  for  from  Powell  Bill  funds. 

Powell  Bill;  Right-of-Way 

17  December  1954 

Powell  Bill  funds  may  not  be  used  for  the  purpose  of  right-of-way  for 
an  alley  back  of  stores  for  the  purpose  of  principally  serving  the  use  of 
such  stores.  To  condemn  an  alley  way  back  of  stores,  it  would  be  necessary 
that  it  be  done  in  the  public  interest  and  not  for  the  primary  benefit  of  the 
abutting  owners. 

Powell  Bill;  Right-of-Way  for  State  Highway; 
Relocation  of  Utilities 

10  November  1955 

Powell  Bill  funds  may  be  used  for  the  purpose  of  paying  one-third  of  the 
cost  of  the  acquisition  of  the  right-of-way  and  for  the  construction  of  a  by- 
pass which  is  a  part  of  the  State  Highway  System  which  passes  through 
the  town. 

It  is  extremely  doubtful  if  Powell  Bill  funds  may  be  used  for  the  relocation 
of  utilities.  It  is  not  thought  that  the  relocation  of  utilities  constitutes  a 
necessary  appurtenance  to  a  street  or  highway  within  the  meaning  of  the 
statute. 
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Powell  Bill;  Street  Construction 

26  October  1955 

A  town  may  use  Pov/ell  Bill  funds  to  pay  its  portion  of  the  cost  of  street 
construction  under  an  agreement  with  the  State  Highway  and  Public  Works 
Commission  entered  into  prior  to  the  enactment  of  the  Powell  Act. 

Powell  Bill;  Street  Partly  Outside  op  Municipality 

''''         ■  '  20  May  1955 

'^  Whether  or  not  a  municipality  can  use  Powell  Bill  funds  for  a  street, 
one-half  of  which  lies  outside  of  the  corporate  limits,  but  which  is  open  and 
maintained  as  a  street  by  the  municipality,  may  depend  upon  the  source  of 
title  of  the  municipality  to  the  street  and  authority  to  acquire  and  main- 
tain it.  Further  information  is  required  in  this  respect. 

Powell  Bill;  Street  Sweeper 

r        :v.  .  17  March  1955 

Powell  Bill  funds  may  not  be  used  to  purchase  a  street  sweeper. 

Powell  Bill;  Surfacing  Proposed  Street 

1  September  1955 

Powell  Bill  funds  may  not  be  used  to  pay  the  cost  of  surfacing  a  proposed 
street  which  has  not  been  dedicated  as  such  and  is  not  open  to  use  by  the 
general  public.  ,,     .    -         .,     ■• 

Powell  Bill;  Surveying  Streets 

'    '    "'-''.■         •=■  '■.'■  8  December  1955 

If  a  municipality  obtains  information  from  a  survey  of  its  streets  not 
only  for  qualifying  for  Powell  Bill  allocations  but  also  to  be  used  as  basic 
engineering  data  to  assist  it  in  the  proper  expenditure  of  these  funds  for 
maintenance  or  construction  of  its  streets,  the  expenditure  for  a  'survey 
would  be  a  legitimate  charge  against  Powell  Bill  funds. 

Powell  Bill;  Tiling  Ditches 

1  September  1954 

Powell  Bill  funds  may  be  expended  for  tiling  ditches  at  intersections  of 
municipal  streets  and  providing  catch  basins  for  drainage  purposes. 
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Powell  Bill;  Unincorporated  Municipalities 

5  July  1955 

Unincorporated  communities  annexed  to  an  incorporated  municipality 
since  the  last  Federal  Decennial  Census  cannot  be  considered  as  to  the 
population  factor  in  the  distribution  of  Powell  Bill  funds.  The  increased 
mileage  of  public  streets  not  connected  with  the  State  Highway  and  Pub- 
lic Works  System  can,  however,  be  considered  if  the  data  is  certified  to  the 
Highway    Commission    and    approved.  r 

Powell  Bill;  Widening  Streets;  Construction  of  Sidewalks 

6  June  1955 

It  is  doubtful  that  Powell  Bill  funds  can  be  used  for  construction  of  side- 
walks and  retaining  walls  incidental  to  the  widening  of  a  street  in  a  munic- 
ipality. 

Powell  Bill;  Widening  Streets  Constituting  Part  of  State  Highway 

'  28  November  1955 

It  is  made  the  duty  of  a  municipality  to  contribute  one-third  of  the  cost 
of  widening  or  relocating  streets  constituting  part  of  the  highway  system. 
G.  S.  136-41.1.  Powell  Bill  money  can  be  used  for  this  purpose,  but  a  county 
has  no  authority  to  appropriate  money  and  donate  it  to  a  municipality  for 
this  purpose. 

Powell  Bill;  Width  of  Streets;  Lanes 

6  April  1955 

Under  the  Powell  Bill,  double  streets  with  intervening  space  cannot  be 
counted  as  two  streets. 

Private  Detectives;  Carrying  Weapons;  Running  Collection  Agency; 

..  ,       ,  ,    ,  .  License  Tax 

19  January  1955 

In  order  to  engage  in  the  business  of  being  a  private  detective  in  this 
State,  a  person  must  pay  to  the  Commissioner  of  Revenue,  Raleigh,  North 
Carolina,  an  annual  license  tax  in  the  amount  of  $25.00. 

Private  detectives  are  not  permitted  to  engage  in  the  business  of  a  Col- 
lection agency.  Private  detectives  are  not  permitted  to  go  armed  in  a  body. 
There  is  no  provision  for  a  private  detective  to  secure  a  State  or  county 
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license  to  carry  a  pistol.  A  private  detective  does  not  have  the  power  of 
arrest  nor  may  such  private  detective  carry  a  weapon  concealed  about  his 
person. 

.  Property;  Removal  FROM  Building  Pursuant  TO 

^  ,       ,  Ejectment  Proceeding;  Abandonment 

-','■       ii.     Yrv,-:,M->      J.-:-:         '•,./•    ;;•■-,,  -v.  n.^->   jvn-(    -    ■  ■■■         10  AugUSt  1954 

When  the  Sheriff  of  a  county  removes  property  from  a  building  pursuant 
to  a  judgment  and  execution  issued  in  an  ejectment  proceeding  and  the 
person  ejected  has  not  been  seen  in  the  county  for  six  months  and  his 
whereabouts  is  unknown,  then,  in  such  event,  the  Sheriff  may  dispose  of 
the  property  under  the  provisions  of  Article  2  of  Chapter  15  of  the  General 
Statutes,  being  Sections  15-11  through  15-17. 

Public  Contracts;  Application  of  G.  S.  143-129  to  Manufacturers; 
Performance  Bond 

,     •    , .-,  ,,..  24  September  1954 

It  is  thought  that  G.  S.  143-129  applies  equally  to  manufacturers  of 
electrical  equipment  and  to  contractors  bidding  on  the  furnishing  and  in- 
stallation of  such  equipment. 

The  statute  expressly  requires  the  person  to  whom  the  contract  is 
awarded  to  give  bond  for  the  faithful  performance  of  the  contract  and  in 
the  full  amount  of  the  contract. 

Our  courts  hold  that  an  express  contract  entered  into  in  violation  of  the 
terms  of  the  statute  is  ultra  vires  and  void,  but  that  a  recovery  can  be 
had  on  quantum  meruit  for  benefits  actually  received.  RAYNOR  v.  COM- 
MISSIONERS OF  LOUISBURG,  220  N.  C.  348;  MULLEN  v.  LOUIS- 
BURG,  225  N.  C.  53  and  HAWKINS  V.  DALLAS,  229  N.  C.  561. 

Public  Contracts  ;  Awarding  Contract 

3  September  1954 

The  City  Council  rather  than  the  City  Manager  under  Plan  D  form  ol 
government  must  make  the  award  of  public  contracts  under  the  provisions 
of  GS  143-129. 

Public  Contracts;  Bid  Bonds 

5  January  1956 

Where  there  has  been  an  obvious  mistake  of  a  low  bidder  on  a  public 
contract,  the  public  agency  letting  the  contract  may,  upon  finding  such  to 
be  a  fact,  release  the  low  bidder  and  return  his  bid  bond. 
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Public  Health;  County  Board  of  Health;  Practice  of  Midwifery; 
Authority  to  Adopt  Rules  and  Regulations 

"     '  7  March  1956 

Under  the  provisions  of  G.  S.  90-176  through  90-178  a  county  board  of 
commissioners  may  remove  the  county  from  the  coverage  of  said  sections 
relating  to  the  practice  of  midwifery,  and  the  county  board  of  health  may 
adopt  a  county  ordinance  regulating  such  practice. 

Public  Holidays;  Time  of  Meetings  of  County  Commissioners 

30  August  1955 

In  the  case  of  LATTA  v.  ELECTRIC  COMPANY,  146  N.  C.  285,  308, 
our  Supreme  Court  held  that  public  holidays  designated  by  G.  S.  103-4  are 
legal  holidays.  If  the  time  for  a  regular  meeting  of  a  board  of  county  com- 
missioners on  the  first  Monday  in  a  month  falls  on  a  holiday  designated  in 
G,  S.  103-4,  such  meeting  may  be  held  on  the  following  Tuesday. 

Public  Officers;  City  Council 

11  May  1955 

A  person,  to  hold  office,  must  be  a  registered  voter  in  the  municipality  in 
which  the  oflace  is  held,  but  a  person  who  has  received  the  highest  number 
of  votes  and  is  elected  to  an  office  and  serves  therein  would  be  a  de  facto 
officer  although  he  has  not  been  registered  and  the  acts  of  such  person  as 
a  member  of  the  Board  would  be  valid.  G.  S.  128-6. 

Public  Officers;  Clerk  of  the  Superior  Court;  Advance  Costs 
in  Special  Proceedings 

2  May  1955 

G.  S.  2-29,  requiring  advance  costs  in  suits,  does  not  apply  to  all  special 
proceedings,  but  an  officer  has  a  right  to  demand  the  payment  in  advance 
in  a  case  in  which  this  is  demanded. 

Public  Officers;  Clerk  op  the  Superior  Court;  Assistant  Clerk; 
Authority  to  Act  as  Judge  of  the  Juvenile  Court 

5  May  1955 

Construing  together  the  provisions  of  G.  S.  2-10  and  G.  S,  110-22,  it  is 
thought  that  an  Assistant  Clerk  of  the  Superior  Court  has  the  authority 
to  perfoi-m  the  duties  of  Judge  of  the  Juvenile  Court  of  the  County.  IN  RE 
BARKER,  210  N.  C.  617. 
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Public  Officers;  Clerks  of  Superior  Court:  Assistant  Clerk;  Powers 

9  April  1956 

•  ■■iU.     \ 

Under  the  express  provisions  of  Section  2-10  of  the  North  Carolina 
General  Statutes  an  Assistant  Clerk  of  the  Superior  Court  is  fully  au- 
thorized and  empowered  to  perform  all  the  duties  and  functions  of  the 
office  of  the  Clerk  of  the  Superior  Court. 


Public  Officers;  Clerks  of  Superior  Court;  Assistant  Clerks  and 
Deputy  Clerks;  Probate  Powers 

21  May  1956 

When  a  deed  is  offered  for  probate  the  clerk  or  assistant  clerk  or  deputy 
clerk  taking  the  proof  of  acknowledgment  and  ordering  the  registration 
should  sign  the  certificate  in  his  own  name  designating  himself  as  clerk 
or  assistant  clerk  or  deputy  clerk  as  the  case  may  be. 


Public  Officers;  Clerks  of  Superior  Court;  Bank  Deposits  in  This 
,    :.  State;  Ancillary  Administration 

,;.,-.'..    ^      -..J.   .,.;  :    •    .  i._  ,.r. ■,.,..       ..,1.-,.-,    ....    ..':      14  May  1956 

A  foreign  administrator  of  the  estate  of  a  deceased  person  has  no  au- 
thority in  this  State  and  where  such  deceased  person  had  funds  on  deposit 
in  this  State  or  debts  due  him  by  citizens  of  this  State,  an  ancillary  ad- 
ministrator   should   be    appointed. 


Public  Officers;  Clerks  of  Court;  Deputy  Clerk;  Authority  to 
Certify  and  Authenticate  Records 

6  September  1955 

Certification  by  the  Deputy  Clerk  of  records  in  the  custody  of  the 
Clerk  of  the  Superior  Court  is  sufficient  to  permit  the  records  to  be  ad- 
mitted in  evidence  in  a  court  of  this  State.  V/hile  it  is  not  entirely  clear, 
certification  by  a  Deputy  Clerk  is  probably  not  sufficient  to  comply  with 
28  USCA,  Section  1738,  governing  the  admission  in  evidence  of  records 
of  another  state.  Of  course,  the  particular  state  may  have  a  statute  per- 
mitting such   records   to   be   admitted. 
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Public  Officers  ;  Clerk  Superior  Court  ;  Deputy  Clerk  ;  Eligibility  of 
Nonresident  to  Hold  Office 

p , "  -  •   ■,".■"  '-■ 

12  January  1955 

A  nonresident  of  this  State  is  not  eligible  to  serve  as  a  deputy  clerk 
of  the  superior  court. 

Public  Officers;  Clerks  of  Superior  Court;  Docketing  of  Judgments 
Rendered  by  Municipal-County  Court  of  Greensboro 

2  May  1956 

Under  the  provisions  of  Chapter  971  of  the  Session  Laws  of  1955,  it  is 
proper  for  a  clerk  of  the  superior  court  of  another  county  to  docket 
transcripts  of  judgments  rendered  by  the  Municipal-County  Court  of 
Greensboro. 

Public  Officers;  Clerks  of  Superior  Court;  Fees 

20  April  1956 

Clerks  of  Superior  Court  are  entitled  to  a  commission  of  3  per  cent  on 
all  sums  of  money  not  exceeding  $500.00  placed  in  their  hands  by  virtue  of 
their  office  except  on  judgments,  decrees  and  executions,  and  deposits  of 
excess  proceeds  of  mortgage  sales,  and  a  commission  of  1  per  cent  upon 
the  excess  of  such  sums  over  $500.00. 

Public  Officers;  Clerks  of  Superior  Court;  Fees 

24  October  1955 

I  am  of  the  opinion  that  Chapter  879  of  the  Session  Laws  of  1955, 
which  amends  the  fee  bill  of  the  Clerks  of  the  Superior  Court  as  set  out 
in  G.  S.  2-26,  applies  only  where  services  are  being  rendered  by  the  Clerk 
for  out-of-county  parties. 

Public  Officers;  Clerks  of  Superior  Court;  Fees  and  Commissions; 
Right  of  Salaried  Clerk  to  Retain  Fees 

29  June  1956 

Salaried  clerks  of  the  Superior  Court  are  entitled  to  retain  for  their 
own  use  the  fees  provided  by  G.  S.  105-22  for  making  out  inheritance  tax 
reports  and  the  commissions  provided  in  G.  S.  105-93  in  connection  with 
remitting  to  the  Department  of  Revenue  process  tax. 
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ii       Public  Officers;  Clerks  of  Court;  Guardianship;  Legacies 

3  May  1956 

Chapter  1061  of  the  Session  Laws  of  1955  relates  only  to  gifts  inter  vivos 
and  does  not  authorize  an  executor  of  an  estate  to  turn  over  cash  lega- 
cies to  the  parents  of  minor  legatees. 

Public  Officers;  Clerk  of  the  Superior  Court;  Investments  ' 

9  December  1954 

It  is  doubted  that  the  clerk  of  the  superior  court  can  loan  on  trust 
funds  secured  by  church  property,  as  the  statute,  G.  S.  2-55 (a),  limits 
loans  to  fifty  per  cent   (50%)    of  the  assessed  tax  values. 

Public  Officers;  Clerk  of  Superior  Court;  Trust  Funds 

-:  ■■■:^  :■■..■.  ■ .    :!c.  -  f  ,    .:  '■  ■■:i  '  >  ;^.r:.;'_'V-! 

31  January  1955 

When  a  Clerk  of  the  Superior  Court  has  received  money  in  trust  for  a 
minor  child,  the  Clerk  may  pay  the  money  over  to  the  child  when  the  Clerk 
has  proof  of  the  child's  having  attained  the  age  of  21  years  without  re- 
quiring the  child  to  appear  personally  before  the  Clerk  and  signing  a 
receipt  in  the  Records  of  Amounts  Paid  for  Indigent  Children.  A  receipt 
should  be  obtained  from  a  child  and  recorded  in  such  book. 

Public  Officers;  Commissioner  of  Wrecks 

18  October  1954 

Commissioner  of  Wrecks  is  entitled  to  commission  of  2^/^%  on  cargo  of 
a  wrecked  vessel  when  he  has  taken  possession  of  it  by  consent  of  the 
master  when  the  master  or  owner  removes  the  property  from  his  cus- 
today.  If  the  Commissioner  has  not  taken  possession  by  consent  of  the  mas- 
ter, he  would  not  be  entitled  to  commission. 

Public  Officers;  Constables;  Fees 

31  August  1954 

Constables  are  allowed  the  same  fees  as  sheriffs.   See  G.  S.  151-4. 
In  the  absence  of  a  local  act  to  the  contrary,  arrest  fees  of  ABC  officers 
should  be  paid  into  the  general  fund  of  the  county  where  collected. 
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Public  Officers;  Constables;  Jurisdiction 

14  January  1955 

A  township  constable  has  authority  to  make  arrests  anywhere  within 
the  limits  of  the  county  in  which  he  was  elected.  See  STATE  v.  CORPEN- 
ING,  207   N.   C.   805. 

Public  Officers;  Constables;  Jurisdiction 

12  April  1955 

A  constable  may  make  an  arrest  anywhere  within  the  limits  of  the 
county  within  which  he  is  appointed.  See  STATE  v.  CORPENING,  207 
N.   C.   805. 

Public  Officers;  Constables;  Residence  Requirements 

3  November  1955 

A  township  constable  does  not  vacate  his  office  by  temporarily  removing 
himself  from  his  township  with  the  intention  of  returning  thereto  in  the 
near  future. 

Public  Officers  ;  Constables  ;  Vacancies  in  Office 

^  16  January  1956 

A  person  elected  to  the  office  of  constable  does  not  hold  over  after  term 
until  his  successor  is  elected  and  qualified.  STATE  V.  McLURE,  84  N.  C. 
153. 

Public  Officers;  Coroners;  Appointment 
-  29  July  1955 

The  constitutional  prohibition  against  double  office  holding  would  not 
prevent  the  clerk  appointing  another  public  officer  to  act  as  coroner  in  a 
special  case  within  the  meaning  of  the  statute;  neither  would  the  con- 
stitutional prohibition  against  double  office  holding  apply  to  persons  ap- 
pointed in  such  cases.  The  person  so  appointed  would  be  considered  a 
commissioner  for  a  special  pui'pose  within  the  meaning  of  Article  XIV, 
Section  7,  of  the  Constitution. 

Should  a  person  die  without  medical  attention  under  the  circumstances 
set  forth  in  G.  S.  130-80  and  a  vacancy  exists  in  the  office  of  the  coroner, 
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the  clerk  should  appoint  a  coroner  for  such  special  case  to  make  the  in- 
vestigation and  certificate  of  death  as  required  by  this  statute. 

A  special  coroner  appointed  under  the  last  paragraph  of  G.  S.  152-1 
would  not  be  required  to  give  the  bond  prescribed  by  G.  S.  152-2  for  the 
office  of  county  coroner. 

It  is  the  duty  of  the  board  of  county  commissioners  of  a  county  to  fill 
the  office  of  coroner  when  the  same  becomes  vacant,  but,  when  it  fails  to 
do  so,  the  vacancy  continues,  and  it  is  the  duty  of  the  clerk  to  appoint 
some  suitable  person  to  act  as  coroner  in  each  special  case  that  may  be 
brought  to  his  attention. 

Public  Officers;  Coroners;  Duties  and  Powers 

25  January  1955 

The  coroner's  jurisdiction  is  confined  to  those  cases  where  it  appears 
that  the  deceased  probably  came  to  his  death  by  the  criminal  act  or  de- 
fault of  some  person. 

*  Public  Officers;  Coroners;  Jurisdiction 

■  '^  17  August  1955 

The  jurisdiction  of  the  coroner  is  restricted  to  cases  where  it  appears 
that  the  deceased  probably  came  to  his  death  by  the  criminal  act  or  de- 
fault of  some  person,  and  his  right  to  perform  an  autopsy  is  further 
limited  to  cases  where  a  coroner  or  a  majority  of  a  coroner's  jury  de- 
termine it  necessary  upon   an   inquest  to  have   such   an   autopsy. 

,-  Public  Officers  ;  Coroner  ;  Right  to  Request  Autopsy 

19  October  1954 

When  a  coroner  has  reasonable  grounds  to  believe  that  the  death  of  a 
person  has  resulted  from  some  criminal  act  and  has  summoned  a  jury 
and  is  holding  an  inquest,  either  the  coroner  or  a  majority  of  the  members 
of  the  jury  may  request  and  have  an  autopsy  performed;  it  is  not  be- 
lieved that  this  authority  exists  in  the  coroner  himself  aside  from  the 
jury  of  inquest  being  assembled. 

Public  Officers;  Coroner;  Signing  Death  Certificates 

':      ;  ■  I        .  .,  14  October  1954 

Under  G.  S.  130-80  it  is  not  the  primary  duty  of  the  Coroner  to  sign 
death  certificates  where  people  die  from  natural  causes,  heart  failure  or 
other  illnesses,  but  it  is  the  function  of  the  Local  Health  Officer  to  issue 
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these  death  certificates,  unless  there  is  no  Local  Health  Officer  or  person 
acting  as  such  Health  Officer. 

Public  Officers;  Coroners;  Vacancies 

■  30  May  1956 

Appointments  to  fill  vacancies  in  the  office  of  coroner  are  required  to 
be  made  for  the  unexpired  term. 

Public  Officers;  County  Treasurer;  Appointment  of  Substitute 

24  April  1956 

Where  a  county  treasurer  is  hospitalized  for  a  period  of  several  weeks, 
the  Board  of  County  Com_missioners  may,  upon  application  of  the  treasurer, 
grant  him  a  leave  of  absence  and  appoint  an  acting  or  substitute  treasurer 
to  serve  in  his  absence. 

Public  Officers;  Justices  of  the  Peace;  Appointment 

12  December  1955 

In  spite  of  the  provisions  of  G.  S.  7-115,  as  rewritten  by  the  1955  General 
Assembly,  it  is  thought  that  the  last  sentence  of  G.  S.  7-114,  and  the  pro- 
visions of  Article  4,  Section  23  of  the  State  Constitution  are  applicable 
to  the  case  of  the  resignation  of  a  justice  of  the  peace  after  he  has  quali- 
fied; and  that  the  only  official  having  authority  to  appoint  a  successor  for 
the  unexpired  term  is  the  Clerk  of  the  Superior  Court. 

Public  Officers  ;  Justices  of  the  Peace  ;  Appointment 

17  January  1955 

Chapter  1091  of  the  Session  Laws  of  1949  would  not  have  the  effect  of 
repealing  G.  S.  7-113,  G.  S.  7-114,  and  G.  S.  7-115,  unless  the  act  as  to  the 
method  of  appointment  of  justices  of  the  peace  were  adopted  in  the  counties 
in  which  it  could  be  made  applicable. 

Public  Officers;  Justices  of  the  Peace;  Authority  to 
Appoint  Guardian  Ad  Litem 

29  August  1955 

Reasoning  by  analogy  from  what  our  Supreme  Court  said  in  the  case 
of  HOUSER  v.  BONSAL  &  CO.,  149  N.  C.  51,  it  is  thought  that  a  justice 
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of  the  peace  has  authority  to  appoint  a  guardian  ad  litem  to  represent  an 
infant  defendant  in  an  action  pending  in  his  court.  G.  S.  1-65  and  G.  S. 
7-149    (Rule  16). 

Public  Officers;  Justices  of  the  Peace;  Bail;  Collection 
Agency  License  Tax 

12  December  1955 

It  is  improper  for  a  Justice  of  the  Peace  to  execute  a  bail  bond  in  cases 
in   which   the   warrant  was   issued   by   or   returnable   to    his   court. 

A  Justice  of  the  Peace  who  acts  as  a  collecting  agent  is  subject  to  the 
license  tax  upon  collecting  agencies   imposed  by   G.   S.    105-45. 

Public  Officers;  Justices  of  the  Peace;  Collection  Agency 

8  August  1955 

It  would  be  difficult  for  a  justice  of  the  peace  to  operate  a  collecting 
agency  and  also  carry  out  the  duties  of  a  justice  of  the  peace  where  he  is 
required  to  pass  upon  issues  as  a  disinterested  court. 

G.  S.  14-245  makes  it  a  misdemeanor  for  a  justice  of  the  peace  to  solicit 
official  business  or  patronage  for  his  office,  and  it  would  be  difficult  to 
conduct  a  collection  business  without  falling  into  a  violation  of  this  statute. 
If  a  justice  of  the  peace  conducts  a  collection  agency  and  also  acts  as  a 
justice  of  the  peace,  he  would  not  be  warranted  or  authorized  to  institute 
cases  before  himself  for  the  collection  of  claims,  since  he  would  have  an 
interest   in   these  collections. 

Public  Officers;  Justices  of  the  Peace;  Constables; 
Performance  of  Duties 

4  June  1956 

A  constable  has  countywide  jurisdiction  to  exercise  the  powers  of  his 
office. 

Public  Officers;  Justices  of  the  Peace;  Expiration  of  Term 

25  July  1955 

When  the  term  of  a  Justice  of  the  Peace  terminates  and  no  successor 
is  appointed,  criminal  matters  pending  before  him  in  which  no  preliminary 
hearing  has  been  had  abate  and  a  new  proceeding  may  be  instituted  by 
another  Justice  of  the  Peace. 

Public  Officers;  Justices  of  the  Peace;  Fees 

30  May  1955 

It  is  thought  that  under  the  provisions  of  G.  S.  7-236,  a  justice  of  the 
peace  who  issues  a  warrant  returnable  before  a  county  recorder's  court  is 
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entitled  to  the   same  fees   as   if  he   made  the  warrant  returnable  before 
himself. 

Under  the  provisions  of  G.  S.  6-36  if  a  defendant  is  acquitted  in  a 
criminal  case,  or  if  he  is  convicted  and  unable  to  pay  the  costs,  the  county 
is  liable  for  one-half  the  costs  when  audited  and  allowed  by  the  county 
commissioners.  , 

:  Public  Officers;  Justices  OF  THE  Peace;  Fees 

16  July  1954 

A  justice  of  the  peace  appointed  by  the  Governor,  who  serves  only  as  a 
desk  sergeant  and  who  is  on  a  salary  basis,  would  not  be  entitled  to  fees 
for  issuing  warrants  and  fixing  bonds  in  criminal  cases.  The  appropriate 
fees  for  these  services  should  be  taxed  in  the  bill  of  costs  and,  when  col- 
lected, should  be  paid  into  the  city  treasury. 

Public  Officers;  Justices  of  the  Peace;  Jurisdiction;  Civil  Cases 
1  3  December  1954 

Justices  of  the  peace  have  exclusive  original  jurisdiction  of  all  civil 
actions  founded  on  contract,  except  where  the  sum  demanded,  exclusive  of 
interest,  exceeds  $200.00,  and  where  the  title  to  real  estate  is  in  con- 
troversy. 

Justices  of  the  peace  have  concurrent  jurisdiction  of  civil  actions  not 
founded  on  contract,  where  the  value  of  the  property  in  controversy  does 
not  exceed  $50.00. 

Public  Officers;  Justices  of  the  Peace;  Jurisdiction;  Claim 
and  Delivery 

8  July  1954 

A  justice  of  the  peace  has  jurisdiction  in  a  claim  and  delivery  proceed- 
ing only  when  the  value  of  the  property  in  controversy  does  not  exceed 
$50.00.  If  the  action  is  by  a  mortgagee  to  recover  possession  of  mortgaged 
property  for  the  purpose  of  foreclosure,  a  justice  of  the  peace  has  juris- 
diction of  the  contract  part  of  the  action  when  the  sum  demanded  exclusive 
of  interest  and  court  costs  does  not  exceed  $200.  North  Carolina  Constitu- 
tion, Article  IV,  Section  27;  G.  S.  7-122;  RISER  v.  BLANTON,  123  N.  C. 
400;  MARTIN  v.  McNEELY,  101  N.  C.  634;  GRIFFITH  V.  RICHMOND, 
126  N.  C.  377;  NOVILLE  v.  DEW,  94  N.  C.  43  and  HARGROVE  V. 
HARRIS,  116  N.   C.  418. 

If  a  judgment  is  entered  for  the  amount  of  the  debt  secured  by  a  mort- 
gage and  the  ancillary  remedy  of  claim  and  delivery  is  disregarded,  the 
mortgagee  does  not  lose  his  lien  against  the  property  until  the  money 
judgment  is  satisfied.  ELLIS  v.  HUSSEY,  66  N.  C.  501;  SILVEY  v. 
AXLEY,  118  N.  C.  959,  and  BROWN  v.  TURNER,  202  N.  C.  227. 
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;  >       Public  Officers;  Justices  of  the  Peace;  Jurisdiction;  Claim 

AND  Delivery 

,  .       .  fl'  '■  ^  >';^i  8  July  1954 

A  justice  of  the  peace  has  jui'isdiction  in  a  claim  and  delivery  proceed- 
ing only  when  the  value  of  the  property  in  controversay  does  not  exceed 
$50.00.  If  the  action  is  by  a  mortgagee  to  recover  possession  of  mortgaged 
property  for  the  purpose  of  foreclosure,  a  justice  of  the  peace  has  juris- 
diction of  the  contract  part  of  the  action  when  the  sum  demanded  exclusive 
of  interest  and  court  costs  does  not  exceed  $200.  North  Carolina  Constitu- 
tion, Article  IV,  Section  27;  G.  S.  7-122;  RISER  v.  BLANTON,  123  N.  C. 
400;  MARTIN  v.  McNEELY,  101  N.  C.  634;  GRIFFITH  v.  RICHMOND, 
126  N.  C.  377;  NOVILLE  v.  DEW,  94  N.  C.  43  and  HARGROVE  V. 
HARRIS,   116  N.   C.  418. 

When  it  shows  on  the  face  of  the  affidavit  that  the  justice  of  peace  does 
not  have  jurisdiction  of  the  claim  and  delivery  part  of  the  proceeding,  it 
would  seem  that  the  sheriff  or  other  officer  to  whom  the  process  is  directed, 
does  not  have  authority  to  seize  the  property  and  if  he  refuses  to  serve 
the  process  he  will  not  subject  himself  to  the  penalty  of  $100  prescribed 
by  G.  S.  162-14.  WHITFIELD  v.  JOHNSTON,  23  N.  C.  473;  STATE  v. 
MANN,  27  N.  C.  45  and  FENTRESS  v.  BROWN,  61  N.  C.  373. 

Public  Officers;  Justices  of  the  Peace;  Jurisdiction;  Claim  and 
Delivery;  Splitting  Causes  of  Action 

■  !  1  December  1954 

It  is  thought  that  a  mortgagee  of  personal  property  may  elect  to  sue 
for  the  recovery  of  less  than  all  of  the  property  covered  by  the  mortgage 
and  if  the  value  of  the  property  sought  to  be  recovered  does  not  exceed 
$50.00,  a  justice  of  the  peace  has  jurisdiction.  It  is  also  thought  that  if 
the  mortgagee  elects  to  sue  for  the  recovery  of  less  than  all  the  property, 
he  may  not  maintain  a  later  action  to  recover  possession  of  the  balance 
and  an  indivisible  cause  of  action  miay  not  be  divided  in  order  to  confer 
jurisdiction  upon  a  justice  of  the  peace.  Article  IV,  Section  27  of  the 
State  Constitution;  G.  S.  7-122;  BOYLE  v.  ROBBINS,  71  N.  C.  130; 
RISER  V.  BLANTON,  123  N.  C.  400;  COPLAND  v.  TELEGRAPH  COM- 
PANY, 136  N.  C.  11;  NORVELL  v.  MECRE,  127  N.  C.  401. 

Public  Officers;  Justices  of  the  Peace;  Jurisdiction;  Criminal  Cases 

24  January  1956 

Construing  together  Sections  27,  12  and  14,  of  Article  IV  of  the  State 
Constitution,  our  courts  hold  that  a  justice  of  the  peace  or  some  court 
having  concurrent  jurisdiction  with  a  justice  of  the  peace  has  exclusive 
original  jurisdiction  of  criminal  cases  arising  within  their  counties  where 
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the  punishment  prescribed  by  law  does  not  exceed  a  fine  of  $50.00  or  im- 
prisonment for  thirty  days.  G.  S.  7-129,  G.  S.  7-190  and  G.  S.  7-222.  STATE 
V.  WILKES,  233  N.  C.  645;  STATE  v.  BASKERVILLE,  141  N.  C.  811; 
STATE  V.  DOSTER,  157  N.  C.  634;  STATE  v,  NORMAN,  237  N.  C.  205, 
and  STATE  v.  JONES,  100  N.  C.  438. 


Public  Officers;  Justices  of  the  Peace;  Jurisdiction;  Defendant 
Resident  of  Another  County 

14  December  1954 

Under  G.  S.  7-138  a  justice  of  the  peace  has  no  authority  to  issue  civil 
process  to  any  county  other  than  his  own  unless  one  or  more  bona  fide  de- 
fendants shall  reside  in,  and  also  one  or  more  bona  fide  defendants  shall 
reside  outside  of  his  county. 


Public  Officers;  Justices  of  the  Peace;  Jurisdiction; 
Holding  Court  Outside  of  Township 

10  November  1954 

Under  G.  S.  7-127,  a  justice  of  the  peace  may  issue  a  summons  or  other 
process  anywhere  in  his  county,  but  he  is  not  compelled  to  try  a  case  out 
of  the  township  for  which  he  was  elected  or  appointed. 

This  statute  does  not  contemplate  that  a  justice  of  the  peace  elected  or 
appointed  for  one  tovniship  could  set  up  his  office  and  perform  a  large 
portion  of  his  duties  in  some  other  township  in  the  county.  This  view  is 
supported  by  the  opinion  in  the  case  of  DAVIS  V.  SANDERLIN,  119 
N.  C.  84. 

Public  Officers;  Justices  of  the  Peace;  Jurisdiction;  Membership 
in  Armed  Services 

3  January  1955 

A  justice  of  the  peace  may  not  exercise  the  authority  nor  perform  the 
duties  of  his  office  outside  the  corporate  limits  of  the  county  for  which  he 
was  appointed  or  elected. 

Public  Officers;  Justices  of  the  Peace;  Jurisdiction;  Violation 
OF  City  Ordinances 

12  August  1955 

A  justice  of  the  peace  has  jurisdiction  to  try  violations  of  a  city  ordi- 
nance enacted  pursuant  to  the  provisions  of  G.  S.  20-141    (fl). 
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Public  Officers;  Justices  of  the  Peace;  Mentally  Incompetent 

-     '  6  October  1954 

When  a  justice  of  the  peace  has  been  released  from  a  State  hospital  for 
the  insane  and  was  never  adjudicated  insane  in  a  lunacy  proceeding  under 
G.  S.  35-2,  then  if  someone  were  to  attack  an  official  act  of  such  justice  of 
the  peace  on  the  ground  that  he  is  mentally  incompetent,  such  person  would 
have  to  show  that  the  justice  of  the  peace  was  actually  and  in  fact  mentally 
incompetent  at  the  time  of  the  performance  of  such  official  act,  and  while 
his  commitment  to  the  hospital  would  probably  be  evidence  as  to  his  men- 
tal condition,  in  all  likelihood  it  would  not  be  binding  and  conclusive.  How- 
ever, in  such  case,  in  order  to  exercise  an  abundance  of  precaution,  a  jus- 
tice of  the  peace  in  such  a  situation  should  have  his  rights  restored  accord- 
ing to  the  terms  of  G.  S.  35-4.1  or  G.  S.  35-4-2,  the  applicable  section  de- 
pending upon  whether  a  guardian  was  named  while  he  was  in  the  hospital. 

Public  Officers;  Justices  of  the  Peace;  Office  Door 

25  August  1954 

There  is  no  legal  requirement  that  a  justice  of  the  peace  have  his  name 
posted  or  printed  on  his  office  door.  ,  , 

Public  Officers;  Justices  of  the  Peace;  Power  to  Punish  for  Contempt 

.M  I';  .  .J.  20  October  1955 

The  sessions  of  county  and  municipal  recorders'  courts  continue  from 
day  to  day  until  all  business  of  the  court  is  transacted  by  trial,  continuance 
or  otherwise.  The  statutes  on  this  subject  contemplate  regular  weekly 
terms  of  court  and  they  provide  that,  when  any  case  has  been  finally  dis- 
posed of  by  the  recorder  and  judgment  pronounced  therein,  the  case  shall 
not  thereafter  be  reopened  or  the  judgment  or  sentence  rendered  therein 
be  changed,  modified  or  stricken  out  by  the  recorder  after  the  adjournment 
of  the  regular  weekly  term  of  court  or  after  the  adjournment  of  any  special 
term  of  court  by  the  recorder.  See  G.  S.  7-188  and  G.  S.  7-221. 

A  justice  of  the  peace  has  the  power  to  punish  for  contempt  any  person 
who  curses  in  his  hearing  while  he  is  holding  court. 

Justices  of  the  peace  are  also  authorized  to  punish  for  contempt  while 
sitting  for  the  trial  of  causes  or  engaged  in  official  business.  See  G.  S.  5-6. 

Public  Officers;  Justices  of  the  Peace;  Power  to  Punish  for  Contempt 

21  November  1955 

G.  S.  5-6  expressly  authorizes  justices  of  the  peace  to  punish  for  con- 
tempt of  court.  In  the  case  of  STATE  v.  HOOKER,  183  N.  C.  763,  our 
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Supreme  Court  held  that  a  justice  of  the  peace  may  impose  the  maximum 
punishment  for  contempt  fixed  by  G.  S.  5-4  on  the  ground  that  a  proceed- 
ing for  contempt  is  not  a  criminal  action  and  therefore  the  justice  of  the 
peace  is  not  limited  in  his  punishment  to  that  fixed  by  Article  IV,  Section 
27  of  the  State  Constitution.  G.  S.  5-4  would  seem  to  be  modified  so  far  as 
courts  of  justices  of  the  peace  are  concerned  by  the  provisions  of  G.  S. 
7-128. 

Attention  is  called  to  the  fact  that  G.  S.  5-1  sets  out  the  Acts  consti- 
tuting contempt  of  court  and  G.  S.  5-8  enumerates  the  Acts  punishable  as 
for  contempt.  LUTHER  v.  LUTHER,  234  N.  C.  429. 

Public  Officers;  Justices  of  the  Peace;  Power  to  Punish  for 
Contempt;  Maximum  Punishment 

'  ,    '  "  14  March  1955 

A  justice  of  the  peace  may  punish  a  person  for  contempt  by  fining  him 
not  more  than  $250.00  or  by  imprisonment  for  not  more  than  thirty  days, 
or  both,  in  the  discretion  of  the  court. 

Public  Officers;  Justices  of  the  Peace;  Power  to  Suspend  Sentence 

16  November  1954 

-Article  20,  Chapter  15  of  the  General  Statutes,  dealing  with  suspension 
of  sentence  in  criminal  cases,  would  not  seem  to  be  applicable  to  courts  of 
justices  of  the  peace  because  G.  S.  15-197  expressly  limits  the  application 
of  that  article  to  courts  of  record.  However,  it  is  thought  that  a  justice 
of  the  peace  has  the  inherent  power  to  suspend  sentences  upon  reasonable 
terms.  STATE  v.  SIMMINGTON,  235  N.  C.  612;  STATE  v.  STALLINGS, 
234  N.  C.  265;  STATE  V.  JACKSON,  226  N.  C.  66;  STATE  v.  MILLER, 
225  N.  C.  213;  STATE  v.  TRIPP,  168  N.  C.  150;  STATE  v.  GRIFFIS, 
117  N.  C.  709;  STATE  v.  CROOK,  115  N.  C.  760,  and  STATE  v.  BEN- 
NETT, 20  N.  C.  170. 

Public  Officers  ;  Justices  of  the  Peace  ;  Records 

28  February  1955 

While  not  technically  a  court  of  record,  a  justice  of  the  peace  is  required 
to  keep  civil  and  criminal  dockets.  It  is  thought  that  these  dockets  are 
public  records  within  the  contemplation  of  G.  S.  132-1  and  are  open  to 
public  inspection  under  the  provisions  of  G.  S.  132-6.  G.  S.  7-130,  G.  S, 
7-131  and  G.  S.  7-132.  WILLIAMS  v.  BOWLING,  111  N.  C.  295,  SMITH 
V.  PENDER,  173  N.  C.  55,  and  HARRIS  v.  SINGLETARY,  193  N.  C.  583. 
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Public  Officers  ;  Justices  of  the  Peace  ;  Removal  of  Causes 

21  November  1955 

Under  G.  S.  7-147  a  justice  of  the  peace  has  no  authority  to  require  a 
party  seeking  to  remove  a  case  to  another  justice  of  the  peace  to  take  oath 
that  he  is  of  the  opinion  that  he  would  not  get  a  fair  and  impartial  trial 
before  the  justice  issuing  the  process.  All  that  is  required  by  statute  is  a 
written  application  for  rem.oval.  The  justice  should  then  enter  a  written 
order  of  removal. 

When  a  case  is  removed  from  a  justice  of  the  peace  under  the  foregoing 
statute,  he  should  send  all  the  papers  in  the  case  to  the  justice  to  whom 
the  case  is  removed. 

The  justice  issuing  the  process  is  entitled  to  his  fees  for  their  issuance 
and  to  the  removal  fee.  The  justice  who  actually  tries  the  case  is  entitled 
to  the  remaining  fees.  STATE  v.  IVIE,  118  N.  C.  1227  and  STATE  V. 
WARREN,  100  N.  C.  489. 

-.     ■      '  '-    ■■■:■ ..,.   ■}'.'.■:   l'   .-i' 

Public  Officers;  Justices  of  the  Peace;  Removal  of  Causes 

1  November  1955 

Under  the  provisions  of  G.  S.  7-147,  it  is  thought  that  no  advance  notice 
to  the  opposite  party  of  intention  to  request  a  removal  of  a  cause  from 
one  justice  of  the  peace  to  another  is  required.  STATE  V.  IVIE,  118  N.  C. 
1227,  and  STATE  v.  WARREN,  100  N.  C.  489. 

Public  Officers;  Justices  of  the  Peace;  Residence 

14  November  1955 

A  justice  of  the  peace  vacates  his  office  if  he  removes  from  the  township 
of  his  election  or  appointment  and  remains  away  over  six  months. 

Public  Officers;  Justices  of  the  Peace;  Residence 

15  November  1955 

A  justice  of  the  peace  who  moves  his  residence  from  the  township  from 
which  he  was  appointed  or  elected  and  remains  away  for  a  period  of  six 
months  automatically  vacates  his  office. 

Under  the  amendment  to  G.  S.  7-115,  resident  judges  of  the  superior 
court  are  authorized  to  appoint  persons  to  the  office  of  justice  of  the  peace. 
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Public  Officers  ;  Justices  of  the  Peace  ;  Trial  by  Justice  of  Offense 
Committed  in  His  Court 

12  December  1955 

When  a  bad  check  has  been  given  to  a  justice  of  the  peace  as  a  cash 
bail  for  appearance,  it  would  seem  to  be  a  better  practice  for  some  differ- 
ent justice  of  the  peace  to  try  the  defendant  on  the  charge  of  giving  a  bad 
check. 

Public  Officers;  Justices  of  the  Peace;  Vacancies;  Resignations  by 
Elective  Justices  of  the  Peace 

12  June  1956 

Vacancies  in  the  office  of  elective  Justices  of  the  Peace  are  filled  by  the 
Clerk  of  the  Superior  Court  in  which  such  vacancy  occurs.  Resignations 
of  elective  Justices  of  the  Peace  should  be  addressed  to  the  Clerk  of  the 
Superior  Court. 

Public  Officers;  Notaries  Public;  Aliens 

9  August  1954 

A  British  subject  who  has  not  become  a  naturalized  citizen  of  this 
Nation  is  not  eligible  to  hold  a  commission  as  a  notary  public  in  this  State. 

Public  Officers;  Notaries  Public;  Fees 

1  August  1955 

Generally,  the  practice  is  for  notaries  to  charge  the  same  fees  as  are 
allowed  other  officers  taking  probates  and  acknowledgments  of  deeds  and 
other  instruments.  Fees  allowed  clerks  of  the  superior  court  are  prescribed 
by  G.  S.  2-26,  and  these  are  the  fees  which  are  usually  collected  by  notaries 
public  for  taking  acknowledgments  of  deeds,  contracts,  etc.  It  is  doubted 
seriously  if  G.  S.  10-8  contemplates  that  a  notary  should  make  a  charge 
for  taking  the  acknowledgment  of  an  instrument  based  upon  the  number  of 
words  it  contains. 

Public  Officers  ;  Notaries  Public  ;  Fees 

6  September  1955 

In  view  of  the  fact  that  G.  S.  45-3  requires  the  wife  to  join  in  a  mortgage 
on  household  and  kitchen  furniture,  the  notary's  fees  for  the  acknowledg- 
ment of  such  mortgages  may  be  collected  from  the  borrower. 

When  a  lender  takes  a  chattel  mortgage  to  secure  a  loan  and  does  not 
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do  a  business  covered  by  insurance,  he  may  charge  a  notary  fee  and  a 
recording  fee  if  the  lender  is  going  to  record  the  instrument.  If  the  in- 
strument is  not  going  to  be  recorded,  neither  a  notary  fee  nor  a  recording 
fee  may  be  charged. 

If  a  lender  does  a  non-recording  business  covered  by  insurance,  he  may 
charge  a  notary  fee  to  get  a  mortgage  ready  for  recording.  He  may  not 
charge  a  recording  fee  for  the  insurance  company  since  this  is  a  cost  which 
must  be  absorbed  by  the  insurance  company  if  it  desires  to  have  the  in- 
strument recorded. 

•(■■:.  ;        •  Public  Officers;  Notaries  Public;  Fees 

28  December  1956 

The  only  general  statute  fixing  fees  for  notaries  public  is  G.  S.  10-8, 
which  authorizes  them  to  charge  fifty  cents  for  protesting  a  negotiable 
instrument,  and  certain  other  fees  for  taking  depositions,  etc.  There  are 
no  fees  prescribed  by  the  general  law  for  notaries  taking  acknowledgments 
of  instruments.  It  has  been  customary  for  notaries  to  charge  the  same  fees 
as  those  charged  by  clerks  of  the  superior  court  under  G.  S.  2-26. 

Public  Officers;  Policemen;  Residence  Requirements  of  Town  Police 

5  March  1956 

A  town  policeman  is  a  public  officer,  and,  since  one  of  the  requirements 
for  holding  public  office  is  that  the  person  holding  the  same  must  be  a 
qualified  elector  of  the  town  which  he  serves,  a  town  policeman  is  required 
to  be  a  resident  of  the  town  which  he  serves  in  such  capacity. 

Public  Officers  ;  Notary  Public  ;  Justice  of  the  Peace 

•■  .  ;  ,      y       .         .7  1      vv        i;  13  February  1956 

Preparation  of  a  chattel  mortgage  or  deed  of  trust,  whether  for  or 
without  a  fee  or  consideration,  constitutes  the  practice  of  law  within  the 
meaning  of  G.  S.  84-4;  and  it  is  unlawful  for  a  notary  public  or  a  justice 
of  the  peace  to  prepare  for  other  persons  a  chattel  mortgage  or  deed  of 
trust,  whether  or  not  charging  a  fee,  unless  the  notary  public  or  justice 
of  the  peace  is  a  member  of  the  State  Bar  and  duly  licensed  to  practice 
law  in  this  State. 

,.     Public  Officers;  Register  of  Deeds;  Documentary  Stamps 

,  ,,  ;         -:,.,..  ;      .    •. -    ;.  ;       16  September  1954 

The  amount  of  Federal  Revenue  stamps  which  must  be  placed  on  deeds 
to  real  estate  is  determined  by  the  actual  consideration  rather  than  the 
consideration  recited  in  the  deed. 
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Public  Officers;  Register  of  Deeds;  Duty  to  Furnish  Jury  List; 
,  Expense  Thereof 

12  June  1956 

.■*.   .  .1 ..       .-  • .  .1      ■  ■  •  ' 

G.  S.  7-153  requires  the  Clerk  to  the  Board  of  County  Commissioners  to 
furnish  to  local  justices  of  the  peace,  upon  request,  a  copy  of  the  jury  list. 
The  furnishing  of  the  list  is  one  of  the  duties  imposed  upon  the  Clerk  by 
the  statute  and  his  office  must  assume  the  work  and  expense  in  performing 
this  duty. 

Public  Officers;  Register  of  Deeds;  Fees 

9  September  1954 

Under  the  general  law,  a  local  registrar  of  vital  statistics  is  authorized 
to  charge  a  fee  of  fifty  cents  for  furnishing  a  certified  copy  of  a  birth 
certificate. 

Public  Officers;  Removal  for  Cause 

,     ■  15  June  1956 

It  is  a  uniform  rule  that  the  word  "cause"  in  a  statute  authorizing  the 
removing  of  officers  for  cause  means  legal  cause,  and  not  any  cause  which 
the  person  or  persons  authorized  to  make  such  removal  may  deem  suf- 
ficient. It  is  implied  that  they  cannot  be  removed  at  the  mere  will  of 
those  vested  with  the  power  of  removal,  or  without  any  cause.  It  must  be 
a  cause  relating  to  and  affecting  the  administration  of  the  office,  and  must 
be  restricted  to  something  of  a  substantial  nature  directly  affecting  the 
rights  and  interest  of  the  public.  22  R.  C.  L.  571,  and  43  Am.  Jur.  47. 

'"'■  '  Public  Officers;  Sheriffs;  Deputies;  Fees 

■a   .     .    .-     :..\ 

3  May  1955 

If  a  Deputy  Sheriff  accompanies  a  Patrolman  for  the  purpose  of 
genuinely  participating  in  a  contemplated  arrest  or  service  of  process,  the 
Deputy  Sheriff  would  be  entitled  to  the  usual  fees. 

Public  Officers;  Sheriffs;  Deputies;  Jurisdiction 

6  April  1956 

A  sheriff  or  his  deputy  has  no  authority  in  his  official  capacity  to  pursue 
a  speeding  car  across  the  county  line  and  arrest  the  driver  in  another 
county. 
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Public  Officers;  Sheriffs;  Deputies;  Residence  Requirements 

7  February  1955 

A  deputy  sheriff  is  a  public  officer,  and  one  of  the  requirements  for 
holding  public  office  is  that  the  officer  be  a  resident  of  the  political  sub- 
division which  he  is  to  serve. 

Public  Officers;  Sheriffs;  Duty  to  Execute  Process 

29  June  1955 

Construing  together  G.  S.  162-14  and  G.  S.  151-7,  it  is  thought  that  a 
sheriff  and  constable  have  equal  responsibility  for  serving  process  issued 
by  a  justice  of  the  peace,  depending  upon  whether  the  process  is  directed 
to  the  sheriff  or  to  the  constable. 

Public  Officers;  Sheriffs;  Duty  to  Execute  Process 

20  January  1955 

Every  sheriff  and  his  deputies,  and  every  constable,  shall  execute  all 
writs  and  other  process  to  him  legally  issued  and  directed  from  a  justice's 
court  and  make  due  return  thereof,  under  penalty  of  forfeiting  $100.00  for 
each  neglect  or  refusal,  where  such  process  shall  be  delivered  to  him  ten 
days  before  the  return  day  thereof. 

Public  Officers;  Sheriffs;  Ejectment  Proceedings;  Custody  op 
i  Property  After  Ejectment 

i  24  August  1954 

When  a  sheriff  moves  property  from  a  house  pursuant  to  execution 
issued  on  a  judgment  in  an  ejectment  proceeding,  the  sheriff  is  not  re- 
quired to  store  the  property. 

Public  Officers;  Sheriffs;  Jurisdiction 

4  November  1955 

Under  the  provisions  of  certain  local  laws  the  sheriffs  and  deputy  sheriffs 
of  Stokes  and  Surry  counties  are  authorized  to  execute  process  anywhere 
in  the  Westfield  High  School  District,  which  includes  a  portion  of  both 
counties,  and  justices  of  the  peace  in  the  school  district  have  concurrent 
jurisdiction  to  try  offenders  for  offenses  committed  in  the  school  district 
irrespective  of  the  county  within  which  such  offenses  are  committed. 
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,     ,  Public  Officers;  Town  Clerk 

!i,;    '  ,,  4  May  1955 

In  order  to  hold  the  office  of  town  clerk,  the  pei'son  desiring  to  serve  in 
this  capacity  must  be  a  legal  resident  of  the  town  which  he  serves. 

Public  Officers;  Trustees  of  Municipal  Firemen's  Relief  Fund 

8  December  1955 

A  trustee  of  a  municipal  firemen's  relief  fund  is  required  to  be  a  resi- 
dent of  the  municipality  in  which  he  serves  in  such  capacity. 

Public  Utilities;  Discrimination;  Deposit  for  Service 

10  March  1955 

A  telephone  company  may  discontinue  service  to  a  customer  who  becomes 
delinquent  in  the  payment  of  its  bill  for  services.  It  may  charge  a  recon- 
nection  fee  if  such  fee  is  included  in  the  schedule  of  rates  approved  by  the 
Utilities  Commission.  It  may  not  discriminate  unreasonably  between  sub- 
scribers in  the  matter  of  requiring  a  deposit  before  rendering  service. 
Questions  of  fact  as  to  whether  there  has  been  such  discrimination  are  to 
be  determined  by  the  Utilities  Commission. 

Religion;  Teaching  Bible;  Spiritual  Guidance 

13  February  1956 

North  Carolina  does  not  require  that  a  person  secure  any  special  permit 
or  license  in  order  to  teach  the  Bible  or  to  offer  spiritual  guidance. 

Residence;   County  Fishing  License 

21  June  1955 

A  person  shall  not  be  considered  to  have  lost  his  residence  who  leaves 
his  home  and  goes  into  another  state  or  county  of  this  State,  for  temporary 
purposes   only,  with   the   intention   of   returning. 

Residence;   Highway  Patrolmen  and  Police  Officers 

3  September  1954 

There  is  no  law  which  requires  a  State  Highway  Patrolman  to  be  a 
resident  of  this  State  for  a  period  of  five  years  prior  to  his  appointment. 
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In  order  for  a  person  to  hold  public  office  in  this  State,  he  must  be  a 
qualified  elector  herein.  In  order  for  a  person  to  be  a  qualified  elector, 
he  must  have  resided  in  this  State  for  a  period  of  one  year  and  in  the 
election  district  for  a  period  of  four  months  prior  to  the  election  in  which 
he   wishes    to   participate. 

Residence;  Judge  of  Recorder's  Court 

20  July  1954 

Moving  to  a  college  town  for  the  purpose  of  going  to  law  school,  with 
the  intention  of  returning  to  the  place  of  residence,  would  not  constitute 
a  change  of  residence  or  domicile,  and  a  person  would  be  entitled  to  hold 
office  or  vote  in  the  place  of  his  residence  or  domicile. 

Residence;  Police  Officer;  De  Facto  Officers 

3  October  1955 

A  police  officer  must  be  a  resident  of  the  municipality  which  he  serves. 

A  police  officer  who  does  not  reside  within  the  municipality  which  he 
serves  would  be  a  de  facto  officer  and  his  official  acts  could  not  be  collater- 
ally attacked.  The  only  action  which  could  be  taken  against  him  would  be 
a  quo  warranto  proceedings  instituted  in  the  superior  court  to  try  the 
title  to  his  office.  /'■'"'        '  '•■•.•'•        '  '     ' 

'  '  '     :  .         Residence;  Tuition     '.  (■'''"•'•  ;T 

9  September  1954 

Under  the  catalogue  requirements  of  the  University  of  North  Carolina, 
a  student  who  desires  to  have  the  benefit  of  the  payment  of  in-State  tuition 
must  have  been  a  legal  resident  of  North  Carolina  for  a  period  of  six 
months  prior  to  his  enrollment  in  the  University. 

In  order  for  a  person  to  acquire  a  residence  in  North  Carolina,  he 
must  have  resided  in  this  State  for  a  period  of  one  year  with  the  intention 
of  making  it  his  permanent  home. 

Sanitary  Districts;  Authority  of  State  Board  of  Health  to  Fix 
Boundaries;  Territory  Not  Covered  by  Petition 

8  November  1955 

The  procedure  for  creating  a  sanitary  district  is  set  out  in  detail  in 
G.  S.  130-34,  and  the  provisions  therein  including  the  filing  of  a  petition 
with  the  county  board  of  commissioners,  must  be  strictly  complied  with. 
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Sanitary  Districts;  Authority  of  State  Board  of  Health  to  Fix 
Boundaries;  Territory  not  Covered  by  Petition 

'     :,      .,  .  28  December  1955 


Upon  consideration  of  a  petition  for  the  creation  of  a  sanitary  district, 
the  State  Board  of  Health  is  authorized  to  exclude  territory  included  in  the 
petition  when  the  State  Board  finds  that  such  territory  has  been  improperly 
or  unnecessarily  included  provided  it  determines  as  a  matter  of  fact 
that  the  elimination  of  such  territory  would  not  reduce  below  51%  the 
number  of  resident  free  holders  within  the  district  who  signed  the  petition 
at  its  creation  and,  provided  further,  that  such  a  finding  is  so  recited  by 
the  State  Board  in  its  minutes. 


Sanitary  Districts;  Procedure  for  Extending  Districts 

8  September  1955 

When  a  petition  to  annex  territory  to  a  sanitary  district  is  signed  by 
more  than  50%  but  less  than  all  of  the  owners  of  the  territory  proposed 
to  be  annexed,  an  election  on  the  question  must  be  held. 


Sanitary  Districts;  Purchase  of  Water  Systems;  Ownership  Outside 

District  Limits;  Use  of  Bond  Money;  Use  of  Revenue 

FROM  Water  Sales 

1  December  1955 

A  sanitary  district  may  under  the  circumstances  of  the  particular  case 
purchase  a  water  system  outside  the  boundaries  of  the  district  and  expend 
the  proceeds  of  a  bond  issue  when  the  purposes  of  such  bond  issue  include 
such  purchase,  but  income  from  water  sales  may  not  be  used  to  make 
such  purchase. 


Schools;  Abolition  of  City  Administrative  Unit;  Effect 
ON  Special  Supplementary  Tax 

24  January  1955 

A  city  administrative  unit,  when  consolidated  with  the  county  adminis- 
trative unit,  could  not  thereafter  levy  a  special  supplementary  tax  voted 
by  the  people  of  the  city  administrative  unit.  The  right  to  levy  the  tax 
would  disappear  upon  the  merging  of  the  city  and  county  units. 
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Schools;  Authority  of  County  Board  of  Education  to 
Erect  Teacherage      . 

>■;,,:'  20  December  1954 

.  Teacherages  are  specifically  authorized  as  an  item  of  expenditure  for  a 
county  board  of  education  by  the  provisions  of  G.  S.  115-157  (b)  when 
included  in  the  budget  and  the  budget  has  been  approved  by  the  County 
Commissioners  and  the  State  Board  of  Education  as  required  by  G.  S. 
115-363. 


Schools;  Authority  of  State  Board  of  Education  to  Change 

Boundary  Lines  of  City  Administrative  Unit;  Effect  on 

Supplemental  Tax 

16  May  1956 

Under  the  provisions  of  G.  S.  115-11(11),  the  State  Board  of  Education 
has  the  authority  in  its  discretion  to  change  the  boundary  lines  of  city 
administrative  units.  It  is  thought  that  vi^hen  a  tract  of  land  lying  just 
within  the  boundaries  of  a  city  administrative  unit  is  excluded  therefrom 
and  added  to  the  county  administrative  unit,  and  a  county  school  building 
is  located  thereon,  such  transfer  will  have  no  effect  upon  a  supplemental 
school  tax  theretofore  authorized  in  the  city  administrative  unit.  SPARK- 
MAN  v.  COMMISSIONERS,  187  N.  C.  241,  is  to  be  distinguished. 

Schools;  Banks;  Bond  to  Protect  Public  Deposits 

7  July  1954 

Under  the  provisions  of  G.  S.  147-79  and  G.  S.  159-28,  it  is  thought 
that  a  bond  executed  by  a  bank  to  secure  a  deposit  of  local  school  funds 
should  be  in  an  amount  sufficient  to  protect  the  largest  anticipated  de- 
posit of  funds  over  and  above  the  $10,000  protection  afforded  by  the 
Federal  Deposit  Insurance  Corporation. 


Schools;  Board  of  Education  Cannot  Erect  or  Repair  Building 
,  ,    .  -         Unless  Site  Is  Owned  by  Board 

■  ..  •;       ■  15  September  1955 

Under  the  language  of  Section  7,  Article  15,  Session  Laws  of  1955, 
a  county  or  city  board  of  education  has  no  authority  to  erect  or  repair 
any  school  building  unless  the  site  upon  which  the  same  is  located  is  owned 
in  fee  simple  by  said  board. 
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Schools;  Bond  Elections;  Cost  of  Holding 

26  March  1956 

It  is  thought  that  the  cost  of  holding  a  school  bond  election  is  not 
properly  a  charge  against  the  proceeds  of  said  bonds.  Instead,  such  ex- 
pense should  be  borne  by  the  current  expense  budget  of  the  administra- 
tive school  unit  involved.  If  such  an  item  has  not  been  included  in  the 
budget,  a  supplemental  budget  should  be  filed  and  approved  by  the  Board 
of  County  Commissioners.  G.  S.  153-107;  G.  S.  115-78;  G.  S.  115-116(6); 
G.  S.  115-122,  and  G.  S.  153-127. 

Schools;  Bond  of  Treasurer  of  City  Administrative  Unit 

10  January   1955 

G.  S.  115-165(2)  and  G.  S.  115-175  seem  to  require  that  the  treasurer 
of  a  city  administrative  school  unit  make  a  separate  bond  covering  school 
funds  and  that  a  blanket  bond  for  employees  executed  under  the  pro- 
visions of  G.  S.  115-366  would  not  be  sufficient  to  cover  these  funds  in 
the  hands  of  the  treasurer. 

Schools;  Bond  of  Treasurer  of  City  Administrative  Unit 

26  July  1955 

It  is  thought  that  Subsection  2,  Section  1,  Article  10  of  the  New  School 
Law  (Chapter  1372,  Session  Laws  of  1955),  will  not  permit  a  blanket  bond 
for  the  treasurer  and  other  local  school  officials,  since  that  section  specific- 
ally requires  the  treasurer  to  make  a  separate  bond. 

Since  Section  8,  Article  9  of  the  same  statute,  requires  a  separate  bond 
for  the  protection  of  State  school  funds,  it  is  thought  that  State  funds 
may  not  be  taken  into  consideration  in  fixing  the  amount  of  the  bond  of 
the  treasurer  of  a  city  administrative  school  unit. 

Schools;   Cafeterias;  Right  to  Employ  and  Discharge  Personnel 

15  May  1956 

It  is  thought  that,  under  the  provisions  of  G.  S.  115-51  and  G.  S. 
115-27,  the  County  Board  of  Education,  and  not  a  principal  or  local  school 
committee,  has  the  authority  to  employ  and  discharge  cafeteria  personnel. 

Schools;  Compulsory  School  Attendance  Law 

7  November  1955 

It  is  thought  that  the  provisions  of  Section  1,  Article  20  of  the  new 
school    law,    dealing    with    compulsory    attendance,    will    control    over    the 
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provisions  of  Section  2,  Article  19  of  the  same  Act.  Therefore,  it  is 
thought  that  the  parents  of  an  eight-year-old  child  are  required  to  send 
such  child  to  school  if  the  child  is  of  normal  intelligence  and  in  good 
physical  health,  and  that  the  schools  are  required  to  accept  such  child 
for  enrollment  even  though  not  presented  for  enrollment  during  the  first 
month  of  school,  and  even  though  such  child  has  never  before  attended 
school. 

Schools;   Truant  Officers;   Authority  to  Carry  Concealed  Weapons 

.      '  6  March  1956 

An  attendance  officer  of  the  public  schools  appointed  pursuant  to  G.  S. 
115-168  does  not  have  the  authority  to  carry  a  concealed  weapon. 

Schools;  Construction  by  Joint  Action  of  Two  Counties 

30  May  1956 

G.  S.  115-125  provides  that  no  school  may  be  operated  by  an  adminis- 
trative unit  outside  its  oviti  boundaries.  G.  S.  115-131  authorizes  the  Board 
of  Education  of  a  county  or  city  administrative  unit,  with  the  approval 
of  its  Board  of  County  Commissioners,  to  appropriate  funds  to  aid  in  the 
establishment  of  a  school  facility  and  the  operation  thereof  in  an  adjoin- 
ing city  or  county  administrative  unit  when  a  written  agreement  between 
the  Boards  of  Education  of  the  administrative  units  involved  has  been 
reached  and  the  same  recorded  in  the  minutes  of  said  Boards,  whereby 
children  from  the  unit  making  such  appropriations  shall  be  entitled  to 
attend  the  school  so  established. 

Schools;    Contracts;    Plumbing  and   Heating 

6  January   1955 

The  provisions  of  Article  2,  Chapter  87  of  the  General  Statutes,  as  to 
the  licensing  of  plumbing  and  heating  contractors,  are  not  applicable  to 
persons,  firms,  or  corporations  who  engage  in  the  business  of  plumbing 
or  heating  contracting  in  a  town  having  a  population  of  less  than  3500, 
according  to  the  last  official  United  States  census. 


.JC-. 


Schools;   Contracts;   Repairs 


-"      '  -  '    -        -J':-  22  September  1954 

Construing  together  G.  S.  143-129,  132-133  and  135,  it  is  thought  that 
a  county  board  of  education  may  make  repairs  to  a  school  building — using 
its  own  regular  employees  to  do  the  work,  when  an  honest  estimate  by 
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a   capable   agent   of   the   board    indicates    that   the    estimated    cost   of   the 
repairs  will  not  exceed  $15,000. 

Schools;  Criminal  Procedure;  Forfeiture  of  Bail  Bonds 

28  July  1954 

Under  the  provisions  of  G.  S.  15-116,  it  is  thought  that  a  county  board 
of  education  has  no  authority  to  settle  or  cancel  for  less  than  face  value 
a  judgment  rendered  by  the  courts  on  a  forfeited  bail  bond,  but  that  the 
court  in  which  the  judgment  was  rendered  does  have  the  authority  to 
entertain  a  motion  made  by  the  surety  to  lessen  or  remit  the  amount  of 
the  judgment  upon  such  terms  as«the  court  shall  deem  just,  taking  into 
consideration  the  rights  of  the  sureties  and  of  the  school  children  of  the 
county.  STATE  v.  MOODY,  74  N.  C.  73;  STATE  v.  MORGAN,  136 
N.  C.  593;  STATE  v.  CLARKE,  222  N.  C.  744  and  STATE  v.  WIGGINS, 
228  N.  C.  76. 

Schools;  District  or  School  in  Which  Child  Required  to  Attend; 
Allocation  of  Funds  for  Vocational  Subjects 

24  September  1954 

It  is  thought  that  a  school  child  is  registered  when  he  presents  himself 
for  enrollment  in  the  public  school  to  which  he  has  been  assigned  either 
by  local  authorities  or  by  the  State  Board  of  Education  under  the  pro- 
visions  of   G.   S.   115-352. 

Construing  together  G.  S.  115-363 (c)  and  G.  S.  115-356,  and  the  historic 
background  of  each  of  these  sections,  it  is  thought  that  in  an  apportion- 
ment of  county-wide  current  expense  funds  between  city  and  county  units 
only  the  one-third  raised  by  a  tax  levy  should  be  counted  as  "funds  for 
vocational  subjects."  Actually  the  apportionment  of  State  and  Federal 
funds  is  made  by  the  State  Board  of  Education  and  not  by  local  authorities. 

Schools;  Election  and  Qualifications  of  Acting  Superintendent 

23   September   1955 

It  is  thought  that  an  acting  superintendent  of  a  city  or  county  ad- 
ministrative unit  must  possess  all  the  qualifications  of  a  regular  superin- 
tendent of  schools.  Section  2,  Article  6  and  Section  22,  Article  5,  Chapter 
1372,   Session  Laws   of  1955. 

Schools;  Election  of  Principals 

25  May  1956 

G.  S.  115-72  provides  that  the  District  Committee,  upon  the  recommen- 
dation of  the  County  Superintendent  of  Schools,  shall  elect  the  principals 
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for  the  schools  of  the  District  subject  to  the  approval  of  the  County  Board 
of  Education.  This  Section  further  provides  that,  in  the  event  the  District 
Committee  and  the  County  Superintendent  are  unable  to  agree  upon  the 
nomination  and  election  of  a  principal,  the  County  Board  of  Education 
shall   elect  the  principal,   which   selection   shall  be  final. 

Schools;  Election  of  Teachers;  Procedure 

5  June   1956 

Under  G.  S.  115-70  and  G.  S.  115-72,  it  is  thought  that  teachers  in  a 
county  administrative  unit  are  elected  by  the  district  committee  upon  the 
recommendation  of  the  district  principal  and  subject  to  the  approval  of 
the  county  superintendent  of  schools  and  the  county  board  of  education. 
An  advisory  committee  for  a  particular  school  may  make  recommendations 
of  teachers  to  the  superintendent  and  the  district  committee,  but  only  the 
district   committee    has    authority    to    elect. 

Schools;   Election  to  Enlarge  City  Administrative  Unit 

14  October  1955 

Since  under  the  provisions  of  Section  3,  Article  14,  Chapter  1372, 
Session  Laws  of  1955,  it  is  necessary  for  a  petition  for  the  consolidation 
of  a  part  of  a  school  district  in  a  county  administrative  unit  with  a  city 
administrative  unit  to  be  signed  by  a  majority  of  the  qualified  voters  who 
have  resided  within  the  area  for  the  preceding  twelve  months,  it  is 
thought  that  the  petition  must  describe  the  area  proposed  to  be  annexed; 
and  that  the  only  control  that  may  be  exercised  by  the  city  board  of  educa- 
tion affected  is  for  the  board  to  disapprove  the  petition  as  it  is  authorized 
to  do  under  the  provisions  of  Section  5  of  that  article.  The  county  board 
would  seem  to  have  no  control.  BOARD  OF  EDUCATION  v.  BOARD 
OF  COMMISSIONERS,  189  N.  C.  650. 

Schools;   Enlargement  of  City  Administrative  Unit  by  Annexation 

OF  County  District 

^  -;  ,'  13  June  1956 

Under  G.  S.  115-118  when  an  entire  district  of  a  county  administrative 
unit  is  to  be  annexed  to  the  adjoining  city  administrative  unit  a  petition 
must  be  signed  by  the  school  committee  of  the  district;  but  since  the 
entire  district  is  to  be  annexed  and  not  just  a  part  of  it  no  petition  by  a 
majority  of  the  qualified  voters  of  the  area  is  required.  The  petition  of 
the  committee  should  be  addressed  to  both  the  County  and  the  City  Boards 
of  Education  and  to  the  Board  of  County  Commissioners.  Both  Boards  of 
Education  must  endorse  the  petition  and  join  in  the  request  to  the  Board 
of  County  Commissioners  that  the  election  be  called. 
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Schools;   Exclusion  of  Pupils  on  Account  of  Marriage,  Etc. 

2  August  1954 

It  is  thought  that  a  child  may  not  be  excluded  from  the  public  schools 
solely  on  account  of  the  fact  that  the  child  is  married.  Section  2  of  Article 
IX  of  the  State  Constitution;  G.  S.  115-1;  G.  S.  115-54;  G.  S.  115-144  and 
G.  S.  115-145. 

Schools;  Expense  Budget;  Vocational  Education;  Retirement  System 

7  July  1954 

Under  a  provision  of  the  last  paragraph  of  G.  S.  115-356,  the  County 
Commissioners  are  authorized  to  levy  taxes  to  provide  necessary  funds  for 
clerical  assistance  to  the  County  Superintendents  of  Schools. 

G.  S.  115-356  also  authorizes  the  levy  of  taxes  to  provide  necessary 
funds  for  teaching  vocational  agriculture  and  home  economics,  and  trades 
and  industrial  vocational  subjects  supported  in  part  from  Federal  voca- 
tional funds.  Article  34,  Chapter  115  of  the  General  Statutes  accepts 
upon  behalf  of  the  State  all  the  provisions  and  benefits  of  the  Smith- 
Hughes  Act  and  provides  for  a  system  of  vocational  education.  G.  S. 
115-356  provides  that  privately  donated  funds  may  be  accepted  and  used 
in  the  vocational  educational  program. 

The  last  paragraph  of  G.  S.  115-356  authorizes  the  levy  of  taxes  for 
"health  and  physical  education"  in  public  schools. 

G.  S.  115-378  authorizes  the  State  to  fix  a  salary  schedule  for  bus 
drivers.  G.  S.  115-356  i3rovides  that  when  necessity  shall  be  shown  and 
upon  approval  of  the  County  Board  of  Education,  the  State  Board  of 
Education  may  approve  the  use  of  fines  and  forfeitures  to  supplement  any 
object  or  item  of  the  current  expense  budget.  This  would  seem  to  authorize 
the  State  Board  of  Education  to  allow  a  particular  county,  because  of 
peculiar  geographic  conditions,  to  use  fines  and  forfeitures  to  supplement 
the  salaries  of  the  bus  drivers.  When  this  is  done,  taxes  are  levied  to 
replace  the  fines  and  forfeitures  thus  used. 

G.  S.  135-8  (c)  makes  it  the  mandatory  duty  of  county  commissioners 
to  provide  funds  for  the  Board  of  Education  with  which  to  pay  dues  to 
the  State  Retirement  System  on  its  maintenance  person p.el. 

Schools;    Liability   Insurance 

23    September   1955 

Under  the  provisions  of  Chapter  1256,  Session  Laws  of  1955,  it  is 
thought  that  a  county  or  city  board  of  education  may  take  liability  in- 
surance covering  all  of  its  employees,  or  only  certain  employees  or 
vehicles  and  that  governmental  immunity  for  the  acts  of  its  employees 
will  be  waived  only  to  the  extent  of  the  liability  insurance  carried. 
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Schools;  Qualifications  of  Committeemen 

^  -  27  July  1955 

Under  the  provisions  of  Section  1,  Article  7,  Chapter  1872,  Session 
Laws  of  1955  (The  New  School  Law),  it  is  thought  that  an  employee 
of  a  county  school  system  is  not  eligible  for  membership  on  a  district 
committee. 

Schools;  Recodification;  Extra- Curricular  Activities 

19  April  1955 

A  statute  giving  a  county  or  city  board  of  education  authority  to  make 
all  rules  and  regulations  necessary  for  the  conducting  of  extra-curricular 
activities  under  their  supervision  would  permit  such  board  to  adopt  the 
present  athletic  code  if  the  board  so  desires. 

Schools;  Sale  of  Abandoned  School  Property;  Authority  to 
Employ  Auctioneer  :  '-. 

13  October  1955 

It  is  thought  that  the  provisions  of  Section  2,  Article  15,  Chapter  1372, 
Session  Laws  of  1955,  permit  a  county  or  city  board  of  education,  in  its 
discretion,  to  employ  a  real  estate  auctioneering  firm  to  handle  the  details 
and  conduct  the  sale  of  school  property  no  longer  necessary  for  school 
purposes.  MORTGAGE  COMPANY  v.  WINSTON-SALEM,  216  N.  C. 
726,  and  ADAMS  v.  DURHAM,  189  N.  C.  232. 

Schools;  Sale  of  School  Property;  Application  of  Proceeds 

9  July  1954 

Reasoning  by  analogy  from  the  provisions  of  G.  S.  115-86,  it  is  thought 
that  when  school  property  belonging  to  a  city  administrative  unit  is 
abandoned,  the  same  should  be  sold  at  public  auction  following  the  pro- 
cedure set  out  in  G.  S.  115-86  and  that  the  proceeds  of  the  sale  should  be 
paid  to  the  treasurer  of  the  city  school  board  to  be  taken  into  consideration 
by  the  Board  of  County  Commissioners  in  the  approval  of  future  capital 
outlay  budgets  for  the  city  administrative  unit. 

Schools;  School  Buses;  Assignment  of  Child 

.  ,  .        .  9  August  1954 

When  a  child  has  been  assigned  to  a  particular  school  in  a  school  dis- 
trict, such  child  has  no  right  to  ride  the  school  bus  to  any  other  school 
or  to  attend  any  other  school. 
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Schools;  Speed  Limit  for  Activity  Buses 

19  January  1956 

It  is  thought  that  G.  S.  20-141  (b)  (3)  makes  it  unlawful  to  operate  an 
activity  school  bus  loaded  with  children  at  a  speed  in  excess  of  45  miles 
per  hour. 

Schools;  State  Board  of  Education;  State  Board  of  Higher  Education; 
Authority  to  License 

2   December   1955 

Construing  together  Article  33,  Chapter  115  of  the  General  Statutes 
(1955  Cumulative  Supplement)  and  Article  16,  Chapter  116  of  the  General 
Statutes  (1955  Cumulative  Supplement),  it  is  thought  that  the  State 
Board  of  Education  still  has  the  authority  to  grant  license  to  confer 
degrees  to  private  educational  institutions,  but  that  such  power  is  vested 
in  the  State  Board  of  Higher  Education  as  to  institutions  of  higher  educa- 
tion supported  wholly  or  in  part  by  direct  appropriations  of  the  North 
Carolina  General  Assembly. 

Schools;  Supplemental  Tax  Elections 

19  January  1955 

G,  S.  115-190  gives  express  authority  to  any  local  tax  district  or  special 
bond  tax  unit  having  voted  a  maximum  rate  less  than  50e  to  increase 
the  levy  to  a  maximum  of  50c  on  the  $100  valuation  of  taxable  property 
after  an  election  has  been  held  as  provided  for  in  Article  22,  Chapter  115 
of  the  General  Statutes.  See  also  G.  S.  115-361. 


Schools;  Supplementing  Salaries  of  Teachers  Serving 
AS  Athletic  Coaches 

9  September  1955 

Construing  together  Sections  32,  Article  5  and  3(1),  Article  9,  of  Chapter 
1372,  Session  Laws  of  1955,  it  is  thought  that  a  county  board  of  education 
has  the  authority  to  place  in  its  budget  an  item  to  supplement  the  salaries 
of  the  teachers  who  coach  athletics  even  though  those  teachers  are  paid 
their  regular  salaries  from  State  funds.  It  is  within  the  sound  discretion 
of  the  County  Commissioners  as  to  whether  such  item  will  be  approved 
or  disapproved. 
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Schools;  Teacher's  Corporal  Punishment 
-'..     ,  ,  7  November  1955 

A  teacher  is  criminally  responsible  for  assault  upon  a  pupil  under  the 
following  circumstances : 

"1.  If  he  inflicts  such  punishment  as  produces  or  threatens  lasting 
mischief,  that  is,  permanent  injury  to  the  child. 

"2.  If  he  inflicts  punishment  not  in  the  honest  performance  of  duty, 
but,  under  the  pretext  of  duty,  to  gratify  personal  malice."  STATE 
V.  LONG,  117  N.  C.  791;  STATE  v.  PENDERGRASS,  19  N.  C.  365. 

Schools;    Title  to   School  Property;    Condemnation   Proceedings 

20  June   1956 

It  is  thought  that  under  provisions  of  G.  S.  115-27  and  G.  S.  115-125  a 
condemnation  proceeding  to  acquire  land  for  school  purposes  in  a  city 
administrative  unit  should  be  brought  in  the  name  of  the  City  Board 
of  Education  as  a  corporation  and  not  in  the  names  of  the  individual 
members  of  the  Board,  since  title  is  being  acquired  by  the  corporation. 

Schools;   Tort  Claims;  Liability  for  Injury  to  Monitor 

25  March  1955 

It  is  thought  that  a  student  monitor  appointed  under  the  provisions  of 
G.  S.  115-378.1  is  not  a  State  employee  and  is  entitled  to  the  same  pro- 
tection under  the  Tort  Claims  Act  (Article  31,  Chapter  143  of  the  General 
Statutes)   as  are  other  children  riding  a  school  bus. 

Schools;  Transportation;  Busses 

7  January  1955 

G.  S.  115-374  expressly  provides  that  the  use  of  school  busses  shall  be 
limited  to  the  transportation  of  children  to  and  from  school  for  the 
regularly  organized  school  day  and  to  the  transportation  of  accredited 
teachers  in  the  public  school  system  on  active  duty  while  going  to  and 
from  school  in  the  discharge  of  their  duties  for  the  regularly  organized 
school  day.  Therefore,  it  is  thought  that  school  children  who  walk  to 
school  regularly  have  no  right  to  ride  the  school  busses  in  order  to  visit , 
other  children  who  do  regularly  ride  the  busses.  In  such  case,  it  is  doubt- 
ful that  the  State  Board  of  Education  would  be  liable  under  the  Tort 
Claims  Act  for  an  injury  to  or  the  death  of  such  a  child.  G.  S.  143-291. 
While  it  is  doubtful  that  local  school  authorities  would  be  personally  liable 
in  such  case  (BETTS  v.  JONES,  203  N.  C.  590),  it  is  suggested  that 
such  school  children  not  be  permitted  to  ride  the  school  busses. 
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Schools;   Vacancy  on  Board  of  Trustees 

27  August  1954 

It  is  thought  that  the  provisions  of  G.  S.  115-352  do  not  repeal  the 
provisions  of  a  local  act  dealing  with  the  selection  and  filling  vacancies 
on  the  Board  of  Trustees  of  a  city  administrative  unit  in  view  of  the 
following  express  provision  in  the  statute: 

"The  board  of  trustees  for  any  special  charter  district  in  any  city 
administrative  unit  shall  be  appointed  as  now  provided  by  law. 
If  no  provision  is  now  made  by  law  for  the  filling  of  vacancies 
in  the  membership  of  such  board  of  trustees,  such  vacancy  may  be 
filled  by  the  governing  body  of  the  city  or  town  embraced  by  said 
administrative  unit." 
BOARD  OF  EDUCATION  v.  COMMISSIONERS  OF  ONSLOW,  240 
N.  C.  118. 

Schools;  Vacancies  on  County  Board  of  Education 

17   February   1956 

Construing  together  G.  S.  115-19  and  G.  S.  115-24,  it  is  thought  that  a 
member  of  a  county  board  of  education  whose  term  will  expire  in  1959 
cannot  give  notice  at  the  present  time  that  she  will  resign  sometime  during 
the  1957  regular  session  of  the  General  Assembly  so  that  her  successor  can 
be  nominated  in  the  1956  primary,  since,  without  a  resignation,  there  would 
be  no  vacancy  that  could  be  filled  by  the  1956  primary  and  appointment 
by  the  1957  General  Assembly. 

Search  Warrants;  Right  to  Search  Without  Warrant 

30  March   1956 

When  a  person  consents  to  a  search  or  when  a  search  is  made  incidental 
to  an  arrest,  no  search  warrant  is  necessary. 


Search  Warrants;  Search  of  Dwellings;  Search  When  No  One 

AT  Home 

13  March  1956 

There  is  nothing  in  the  law  which  would  require  that  a  search  of  a 
dwelling  pursuant  to  a  valid  search  warrant  be  made  only  in  the  presence 
of  the  owner  or  lawful  occupant  of  the  building.  The  search  warrant 
itself  constitutes  the  authority  for  making  the  search. 
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Small  Loan   Companies;   Authorized  Charges 

■'    r   ^  ■.   ;  ..  16  August  1954 

In  construing  G.  S.  53-166  which  provides  fees  to  be  charged  by  loan 
agencies,  it  is  held  that  such  fees  shall  not  be  charged  more  frequently 
than  once  each  sixty  days  on  any  loan  or  renewal  thereof. 

V  ■  i       Small  Loan  Companies  ;  Probate  and  Recording  Fees 

^  7  June  1956 

G.  S.  53-165  fixes  the  fee  which  lenders  may  charge  borrowers  under 
the  provisions  of  the  Small  Loans  Act.  Among  other  charges  enumerated 
are  "the  fees  necessary  to  probate  and  record  such  liens."  Such  language 
implies  that  the  fees  which  may  be  deducted  are  only  such  as  may  be 
necessary  to  probate  and  record  and  such  as  will  be  used  for  that  purpose. 
If  the  amounts  deducted  are  not  expended  for  the  probate  and  recording 
of  the  papers,  the  lender  has  no  right  to  retain  them,  treating  the  same 
as  return  for  the  services  rendered  in  making  the  loan. 

Social  Security;  Local  School  Supplements;  Payment  of 
Retroactive  2%;  Source  OF  Funds 

26  January  1956 

Local  school  units  which  paid  supplements  to  teachers  during  1955  must 
pay  2%  tax  with  respect  thereto  in  view  of  the  provisions  of  Chapter  135 
of  the  General  Statutes,  as  amended,  and  the  referendum  held  pursuant 
thereto,  effecting  Social  Security  coverage  retroactively  for  the  year  1955. 

Social  Security;  Officials  on  Fee  Basis;  Coverage 

7  February  1956 

For  Social  Security  purposes,  a  county  official  such  as  a  register  of 
deeds  or  clerk  of  court  is  an  employee  of  the  county  even  though  he  is 
compensated  on  a  fee  basis. 

Social  Security;  Retirement  System;  Judges 

1  December  1955 

Although  a  lawyer  as  such  is  excluded  from  coverage  by  the  Federal 
Social  Security  Act  with  respect  to  old  age  and  survivor  benefits,  a  law- 
yer who  is  a  salaried  judge  of  a  recorder's  court  may  be  eligible  for 
Social  Security  coverage  in  his  capacity  as  a  governmental  employee. 
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Social  Security;  School  Supplements;  Retroactive  Effect 

19  January  1956 

Pursuant  to  the  provisions  of  Chapter  135  of  the  General  Statutes,  as 
amended  in  1955,  and  pursuant  to  a  referendum  held  thereunder  with 
respect  to  Social  Security  coverage  of  teachers,  a  board  of  education  which 
paid  teachers  supplemental  compensation  in  1955  has  authority  to  make 
payment  of  the  2%  Social  Security  tax  necessary  to  effect  coverage  re- 
troactively to  January  1,  1955. 

Social  Security;  State  Ports  Authority;  State  Employees 

28  February  1956 

When  the  appropriate  federal  agreement  is  signed  bringing  temporary 
State  employees  under  Social  Security  coverage,  the  State  Ports  Authority 
will  be  authorized  and  required  to  pay  the  2%  employer's  Social  Security 
tax  with  respect  to  such  employees  out  of  the  Authority's  operating  reve- 
nues which  revenues  are  also  the  source  of  such  employees'  wages. 

Social  Security;  Coverage;  Employee  Receiving  Compensation  Under 
Workmen's  Compensation  Act;  Leave  of  Absence  Without  Pay 

8  April  1956 

Even  though  a  State  employee  is  on  leave  of  absence  without  pay,  he 
continues  to  be  a  State  employee  and  hence  subject  to  Social  Security 
coverage. 

Social  Security;  Coverage;  Exclusions;  Authority 
:,  :^r  TO  Provide  Exclusions 

_.,.  .  4  May  1956 

The  Social  Security  enabling  act  with  respect  to  governmental  employees 
authorizes  the  State  Agency,  with  the  approval  of  the  Governor,  to  exclude 
certain  types  of  positions  from  Social  Security  coverage. 

Social  Security  ;  Coverage  ;  Exclusions  ;  Authority  to  Provide 
Exclusions;  Students;  Agricultural  Employees 

7  May  1956 

The  Social  Security  enabling  act  with  respect  to  governmental  employees 
authorizes  the  State  Agency,  with  the  approval  of  the  Governor,  to  exclude 
certain  students  and  agricultural  workers. 
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Social  Security;  Coverage;  Librarian;  State  Laboratory  op  Hygiene 

9  May  1956 

The  librarian  of  the  library  located  at  the  State  Laboratory  of  Hygiene 
is  a  State  employee  for  Social  Security  purposes  although  his  salary  is 
paid  out  of  gifts  to  the  State  Board  of  Health. 

Social  Security;  Coverage;  Members  of  Law 
Enforcement  Officers'  Retirement  System 

4  May  1956 

A  person  who  is  a  member  of  the  Law  Enforcement  Officers'  Benefit  and 
Retirement  System  is  not  eligible  for  Social  Security  merely  because  the 
County  has  chosen  to  provide  Social  Security  coverage  for  its  employees, 
because  the  federal  law  prohibits  Social  Security  coverage  of  a  govern- 
mental employee  whose  position  is  covered  by  a  retirement  system  unless 
and  until  the  members  of  the  Retirement  System  vote  in  favor  of  Social 
Security  coverage  in  a  referendum  held  pursuant  to  proper  enabling  legis- 
lation. 

Social  Security;  Coverage;  Municipal  Recorders'  Courts 

20  January  1956 

For  Social  Security  coverage  purposes,  officers  and  employees  of  a  mu- 
nicipal recorder's  court  are  considered  officers  and  employees  of  the  par- 
ticular municipality  which  such  court  serves. 

Social  Security;  Coverage;  North  Carolina  League  of  Municipalities 

8  May  1956 

The  North  Carolina  League  of  Municipalities  is  an  instrumentality  of 
political  subdivisions  of  the  state  for  Social   Security  purposes. 

Social  Security;  Coverage;  Part-Time  Regular  Employees; 
City  Councilmen;  County  Commissioners 

20  January  1956 

Under  the  provisions  of  the  proposed  agreement  with  the  Federal  Social 
Security  Agencies,  an  exclusion  from  coverage  of  persons  performing  part- 
time  regular  services  would  exclude  members  of  city  and  county  govern- 
ing boards  except  where  such  persons  perform  full  time  duties  as,  to 
illustrate,  in  some  towns  operating  under  the  commissioner-form  of  mu- 
nicipal government. 
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Social  Security;  Coverage;  Sanitary  District;  Employees 

23  July  1954 

The  employees  of  a  sanitary  district  created  under  Chapter  130  of  the 
General  Statutes  are  employees  of  a  political  subdivision  of  government, 
and  in  the  opinion  of  this  office  are  entitled  to  coverage  as  governmental 
employees  under  Title  II  of  the  Social  Security  Act  pursuant  to  the  agree- 
ment existing  between  this  State  and  the  Federal  Security  Administrator. 

Social  Security;  Coverage;  Special  Funds; 
Local  Boards  of  Education 

8  May  1956 

Employees  paid  by  city  or  county  boards  of  education  out  of  "special 
funds"  are  subject  to  Social  Security  coverage  in  the  same  manner  as 
other  employees  of  such  board. 

Social  Security;  Coverage;  Special  Nurses 

4  May  1956 

A  special  nurse  who  is  engaged  for  a  few  hours  or  a  few  days  by  a 
county  to  afford  post-operative  care  to  a  certain  indigent  person  is  not  a 
county  employee  for  Social  Security  purposes. 

Social  Security;  Coverage;  Status  of  County  Commissioners  and 
City  Aldermen;  County  Attorneys 

25  January  1956 

G.  S.  128-21,  in  defining  "employee"  with  respect  to  persons  eligible  for 
coverage  by  the  Local  Governmental  Employees'  Retirement  System,  ex- 
cludes such  employees  who  hold  office  by  popular  election  as  are  not  re- 
quired to  devote  a  major  portion  of  their  time  to  the  duties  of  their  office. 


Social  Security;   Coverage;  Volunteer  Firemen;   Status 
AS  TO  Social  Security  Coverage 

2  March  1956 

Members  of  a  volunteer  fire  department  of  a  town  who  receive  no  pay 
from  the  town  are  not  subject  to  Social  Security  coverage  as  town  em- 
ployees. 
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Social  Security;  Coverage;  What  Constitutes  an  "Employee";  Part- 
Time  OR  Occasional  Medical  Service  at  State  Hospital 

■'■''^     '       •"  18  January  1956 

Physicians,  dentists  and  certain  technicians  who  perform  certain  salaried 
services  at  a  State  hospital,  but  devote  the  greater  part  of  their  time  to 
private  practice,  are  not  employees  of  the  hospital  within  the  meaning  of 
the  Social  Security  statutes.  However,  a  doctor  who  is  employed  on  a  half- 
time  basis  is  an  employee  for  Social  Security  purposes.        '     •"" 

Social  Security;  Coverage;  What  Constitutes  Employment; 
Specal  Attendants  at  State  Hospital 

''C(;l  ^:iU  -:  19  January  1956 

A  special  attendant  employed  to  attend  a  particular  patient  at  a  State 
hospital,  whose  compensation  is  provided  by  private  individuals,  is  not  a 
hospital  employee  for  Social  Security  purposes  even  though  the  payment 
of  the  compensation  is  channeled  through  the  hospital  authorities. 

State  Boards  and  Commissions;  Architects;  Authority  of 

Municipalities  to  Require  Compliance  with  Chapter 

'-'•^  83  OF  the  General  Statutes  . 

19  April  1956 

A  municipality  may,  by  appropriate  regulation  or  ordinance,  require 
compliance  with  the  State  law  governing  the  practice  of  architecture,  but 
it  is  under  no  duty  to  require  such  compliance. 

State  Boards  and  Commissions;  Architects;  Board  of  Architectueal 
Examination  and  Registration  ;  Exemption  from  Act 

'    '  2  May  1956 

Under  Section  83-12  of  the  General  Statutes  a  person  may  make  plans 
or  data  for  a  building  for  himself  without  violating  Chapter  83  of  the 
General  Statutes,  relating  to  architects,  regardless  of  the  type  of  building 
involved. 

State  Boards  and  Commissions;  Architects;  Licensing  Requirements; 
,,;     Plans  for  Own  Home 

.  ,,^,  ,  27  January  1956 

A  person  may  design  plans  and  prepare  specifications  for  the  constrvic- 
tion  of  buildings  for  himself  without  being  required  to  comply  with  the 
law  relating  to  the  practice  of  architecture.  '     '-;"-' 
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State  Boards  and  Commissions;  Conservation  and  Development; 
Commercial  Fishing;  Definition  of  "Commercial  Waters"      .     :,• 

7  October  1954 

The  commercial  fishing  waters  of  the  state  are  defined  in  terms  of  the 
areas  below  certain  points  on  certain  streams. 

State  Boards  and  Commissions;  Conservation  and  Development; 
Commercial  Fishing;  Using  Poisons  to  Take  Fish 

:  :  -  -  8  March  1955 

It  is  illegal  to  take  fish  fom  the  commercial  waters  of  the  State  by  the 
use  of  dynamite,  giant  or  electrical  power,  explosives,  drugs  or  poisons. 
That  the  fish  will  be  used  for  scientific  purposes  is  immaterial  under  the 
statute.  Proposed  legislation  on  this  question  is  pending  before  the  General 
Assembly. 

State  Boards  and  Commissions;  Chiropractic  Association; 

Meetings;  Quorum  | 

1  December  1955 

There  apparently  would  be  no  legal  objection  to  the  North  Carolina 
Chiropractic  Association  holding  its  annual  convention  on  a  steamship  in 
the  course  of  a  Bermuda  cruise. 

State  Boards  and  Commissions;  Milk  Commission;  Violations  of 
Milk  Commission  Act;  Warrants 

12  September  1955 

Warrants  for  violations  of  the  State  Milk  Commission  article  should  be 
obtained  in  the  same  manner  as  warrants  for  other  criminal  law  violations. 
Such  warrant  may  be  procured  by  the  chairman  or  by  the  executive  secre- 
tary of  the  Milk  Commission,  depending  on  which  has  knowledge  of  the 
facts  involved.  :     -  .       _ 

State  Boards  and   Commissions;    Optometrists;    Licensing  by   Comity 

16  November  1955 

The  North  Carolina  State  Board  of  Examiners  in  Optometry  has  au- 
thority, under  G.  S.  90-118,  to  adopt  a  rule  requiring  all  applicants  to  take 
the  regular  examination  in  ojotometry,  licensing  no  one  on  the  basis  of 
comity;   adoption  of  such  a  rule  is  within  the  discretion  of  the  Board.  It 
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is  doubtful  that  G.  S.  90-124,  as  amended  by  the  1955  General  Assembly, 
authorizes  the  Board  of  Examiners  in  Optometry  to  adopt  a  regulation 
which  in  effect  prohibits  any  and  all  advertising  by  any  means  on  the  part 
of  optometrists,  except  "the  proper  use  of  ethical,  professional  notices  by 
optometrists." 

State  Boards  and  Commissions;  Optometry; 
Aid  to  the  Needy  Blind 

27  July  1954 

Optometrists  may  make  examinations  of  the  eyes  of  applicants  for  public 
assistance  in  the  Aid  to  the  Blind  program,  as  provided  by  G.  S.  111-14, 
but  the  Board  of  County  Commissioners  may  require  an  additional  ex- 
amination of  the  applicant's  eyes  by  an  ophthalmologist,  and  optometrists, 
therefore,  cannot  make  this  additional  examination.  The  Commission  for 
the  Blind  can  only  use  an  ophthalmologist  in  its  program  for  the  preven- 
tion of  blindness,  which  is  a  medical  program,  and  this  examination  in- 
cludes refractive  tests  where  no  disease  is  found  in  the  eye;  the  ophthal- 
mologist, therefore,  can  prescribe  the  glasses  needed  although  such  person 
may  use  an  optometrist  likewise  for  the  sole  purpose  of  prescribing  the 
necessary  lenses  or  glasses,  but  the  Commission  for  the  Blind  does  not 
have  to  resort  to  this  second  examination  if  it  causes  the  expenditure  of 
more  funds  than  would  be  involved  in  the  first  examination. 

State  Boards  and  Commissions;  Optometry;  Minor  Repairs 
,  to  Spectacles 

3  January  1955 

A  person  may  make  minor  repairs  to  spectacles  without  the  necessity  of 
securing  a  license  to  practice  optometry  or  a  license  as  a  dispensing 
optician. 

State  Boards  and  Commissions;  Pharmacy;  Eligibility  for 
Examination;    Experience   Requirement 

^  '30  August  1954 

Experience  gained  by  a  person  in  filling  prescriptions  in  a  drugstore 
operated  by  a  physician  under  a  permit  granted  pursuant  to  G.  S.  90-71 
may  be  credited  by  the  Pharmacy  Board  toward  the  twenty-year  experi- 
ence requirement  of  G.  S.  90-61. 

State  Boards  and  Commissions;  Plumbing  and  Heating  Contractors; 
School  Buildings;  Municipalities 

7  February  1956 

Town  ordinances  relating  to  plumbing  contractors  and  building  inspec- 
tion are  applicable  when  a  school  building  is  involved  in  the  same  manner 
and  to  the  same  extent  as  any  other  structure. 
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State  Boards  and  Commissions;  Plumbing  Contractors; 
County  Regulations;  Permits 

21  June  1956 

A  county  board  of  health  may  not  adopt  an  ordinance  which  would 
permit  an  unlicensed  person  to  install  a  plumbing  system  where  such 
person  would  be  required  to  have  a  license  by  State  law.  The  county  may 
require  compliance  with  the  State  law  as  a  condition  for  the  issuance  of  a 
permit. 


State  Boards  and  Commissions;  Expenditure  of  Funds; 
Ports  Authority 

2  May  1955 

The  State  Ports  Authority  can  expend  for  extensions,  enlargements  and 
improvements  of  the  port  facilities  the  total  sums  authorized  by  the  Gov- 
ernor and  Council  of  State  to  be  reserved  for  that  purpose  from  annual 
net  earnings.  Items  of  expenditure  do  not  have  to  be  individually  approved. 


State  Boards  and  Commissions;  Ports  Authority;  Unemployment 
Compensation;  Employees  Not  Covered 

20  January  1956 

Employees  of  the  State  Ports  Authority  are  not  covered  by  the  Unem- 
ployment Compensation  Act. 


State  Boards  and  Commissions;  Public  Welfare;  County  Boards; 

Merit  System 

16  January  1956 

A  county  board  of  welfare  is  authorized  (G.  S.  108-13)  to  fix  the  salary 
of  its  Superintendent  of  Public  Welfare. 

When  a  salary  has  been  set  and  is  within  the  range  fixed  by  the  Merit 
System,  the  salary  cannot  be  reduced  because  of  inadequate  funds,  unless 
there  is  a  general  salary  reduction  affecting  the  salaries  of  all  of  the  em- 
ployees in  the  department  on  a  comparable  basis.  The  salary  of  an  em- 
ployee cannot  be  reduced  below  the  minimum  range  for  the  class.  Salary 
Regulations,  Merit  System  Council,  Section  3  E,  as  promulgated  July  1, 
1955. 


278  biennial  report  of  the  attorney  general  [vol. 

State  Boards  and  Commissions;  Refrigeration  Examiners;  Employees; 
Retirement;  Social  Security 

Oi^;K  «5f/uri,  I5i  .,    6  April  1956 

;  The  State  Board  of  Refrigeration  Examiners  may  secure  Social  Security 
coverage  for  its  employees  by  making  application  to  the  State  Agency 
which  is  the  Secretary  of  the  Teachers'  and  State  Employees'  Retirement 
System.         ■-■.<.  h-;;  -wt  fic-.f*;-^"Ci-  a  >;;  v- m  £>3;sst:  ■-i■.'^  ojr;/ 

State  Boards  and  Commissions;  Refrigeration  Examiners; 

Grandfather  Clause 

'ihtii^o'/i  Hi  if-:.;  •  ■  ■ 

11  May  1956 

The  grandfather  clause  in  the  Act  relating  to  the  Board  of  Refrigeration 
Examiners  cannot  by  regulation  be  arbitrarily  limited.  However,  the  grand- 
father clause  is  inapplicable  to  persons  who  were  not  doing  business  in  a 
town  of  10,000  or  more  on  January  1,  1956,  even  though  such  a  person 
later  engages  in  refrigeration  contracting  business  in  a  town  of  more 
than  10,000. 

"i'-'  State  Boards  and  Co¥xmissions;  Salt  Marsh  Mosquito  Study 
•  Commission;  Merit  System  • 


\f. 


29  July  1955 


A  salaried  employee  of  State  departments  or  agencies  is  not  entitled  to 
receive  per  diem  for  his  service  as  a  mem^ber  of  a  State  commission. 

A  salaried  employee  of  a  county  or  local  health  department  is  not  en- 
titled to  receive  per  diem  in  such  a  case,  while  receiving  a  salary  as  such 
an  employee,  under  the  policy  followed  by  the  Merit  System  Council.  The 
Council  has  statutory  authority  to  establish  a  uniform  schedule  of  com- 
pensation for  employees  subject  to  the  Merit  System. 

An  employee  of  the  Federal  Government  is,  under  North  Carolina  law, 
entitled  to  receive  per  diem  for  his  services  as  a  member  of  a  State  Com- 
mission. 


-      State  Boards  and  Commissions;  Wildlife  Resources  Commission; 

Bob  White  Quail 

^:^',,^\^u'.  .Pi/^Mi-y  ev.j  -,<jli  9s/rKd  5  June  1956 

The  Wildlife  Resources  Commission  does  not  have  statutory  authority 
to  provide  special  open  season  limits  and  special  bag  limits  for  privately 
owned  hunting  preserves  which  have  been  stocked  with  quail. 
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State  Boards  and  Commissions  ;  Wildlife  Resources  Commission  ; 
Agreement  Eegarding  Fishing  on  Kerr  Reservoir 

'^'-  "•  ■■■    '  '  13  April  1955 

The  North  Carolina-Virginia  Agreement  relating  to  fishing  on  the  Kerr 
Reservoir  does  not  include  daily  State  fishing  permits  issued  by  the  State 
of  North  Carolina  and  the  State  of  Virginia.  Any  person  who  possesses  a 
resident  or  a  nonresident  State  fishing  license  from  this  State  may  fish  in 
Virginia  waters  under  the  terms  of  this  Agreement.  However,  as  stated 
above,  the  daily  State  fishing  permit  issued  by  either  State  authorizes 
fishing  only  in  the  waters  of  the  State  which  issues  the  permit. 

State  Colleges;  Appalachian  State  Teachers  College 

•  ■  .....       8  June  1955 

Upon  nomination  of  the  President,  the  Board  of  Trustees  of  the  Appa- 
lachian State  Teachers  College  is  authorized  to  elect  such  other  officers, 
teachers  and  employees  as  may  be  nominated  by  him.  It  is  doubtful  that 
such  a  nomination  could  be  made  by  an  Acting  President. 

State  Seal;  Reproduction  of  Likeness;  No  Statutory  Prohibition 

;M    ;.;  .:•  .  18  January  1956 

There  is  no  statute  prohibiting  a  manufacturer  from  placing  a  likeness 
of  the  State  Seal  on  a  souvenir  tray. 

Streets  and  Highways;  Adjoining  Property;  Driveways 

.   ._:  ...,,,  1  February  1955 

The  owner  of  land  adjoining  the  right-of-way  of  a  highway  may  build 
a  driveway  across  the  unimproved  portion  of  the  highway  so  as  to  give 
access  to  the  paved  portion  of  the  road  from  his  property.  Such  driveway 
must  be  constructed  so  as  to  conform  to  proper  regulations  of  the  Highway 
Commission. 

Streets  and  Highways;  Control  of  Parking  Within  Municipality 

'■,..:M^^^^■^.■•V■■:T■'■i    ••;',•        ,.       :;..■•  r  •,-.!.-   15  February  1955 

The  State  Highway  and  Public  Works  Commission  has  authority  superior 
to  that  of  a  municipality  to  regulate  parking-  on  any  street  which  forms  a 
link  in  the  State  highway  system  if  such  street  is  maintained  with  State 
highway  bonds. 
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Structural  Pest  Control  Act;  Coverage 

11  May  1956 

The  Structural  Pest  Control  Licensing  Act  does  not  apply  to  general 
contractors  erecting  new  structures. 

Structural  Pest  Control  Act;  Grandfather  Clause 

11  May  1956 

The  grandfather  clause  in  the  Structural  Pest  Control  Act  cannot  be 
arbitrarily  limited  by  regulations. 

Sundays  and  Holidays;   Easter  Monday;   State  and  National  Banks 

20  March  1956 

The  holiday  designated  in  G.  S.  103-4  as  Easter  Monday  is  a  legal  holi- 
day only  for  State  and  national  banks. 

Taxation;  Ad  Valorem;  ABC  Stocks 

29  March  1956 

While  it  is  not  entirely  clear,  it  is  the  position  of  this  office  that  stocks 
of  liquor  owned  by  an  ABC  Board  are  probably  subject  to  ad  valorem 
taxes. 

Taxation;  Ad  Valorem  Taxation;  Agricultural  Products  in  Storage; 

Special  Tax  Rates 

15  February  1955 

Under  G.  S.  105-294.1  certain  agricultural  products  customarily  requiring 
storing  or  processing  for  periods  of  more  than  one  year  in  order  to  age  or 
condition  such  property  for  manufacture,  when  the  facts  are  so  found  by 
the  Board  of  County  Commissioners,  are  taxable  for  ad  valorem  tax  pur- 
poses at  a  rate  of  only  60%  of  the  current  applicable  property  tax  rate. 

Taxation;  Ad  Valorem  Taxes;  Authority  to  Tax  Mineral  Rights 

19  October  1955 

When  land  is  owned  by  one  person  and  the  mineral  rights  in  said  land 
are  owned  by  a  different  person,  the  statute  contemplates  that  the  mineral 
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rights  shall  be  subject  to  local  ad  valorem  taxation.  Section  701  of  the 
Machinery  Act. 

Taxation;  Ad  Valorem  Taxation;  Boats;  Tax  Situs 

19  October  1954 

A  boat  owned  by  a  North  Carolina  resident  is  subject  to  local  North 
Carolina  ad  valorem  taxation  unless  such  boat  has  acquired  a  permanent 
tax  situs  outside  this  State. 

Taxation;  Ad  Valorem  Taxes;  Changing  Real  Property 
Valuation  in  Non-Reassessment  Year 

15  November  1954 

.  Under  the  provisions  of  Subsection  (6)  of  G.  S.  105-330,  a  board  of 
county  commissioners  is  authorized  to  change  certain  property  valuations 
for  ad  valorem  tax  purposes  after  the  Board  of  Equalization  has  finished 
its  work.  It  is  not  too  late  to  make  such  a  change  in  November  of  the 
year  in  which  the  Board  of  Equalization  could  have  acted,  but  it  is  not 
mandatory  under  such  circumstances  that  the  board  of  county  commis- 
sioners take  action. 

Taxation;  Ad  Valorem  Taxes;  Collection;  Garnishment; 
Delinquent  Property  Taxes 

3  January  1956 

The  remedy  of  garnishment  is  available  to  local  authorities  for  the 
purpose  of  collecting  delinquent  ad  valorem  property  taxes,  whether  such 
taxes  arise  from  personal  property  or  real  property. 

Taxation;  Ad  Valorem  Taxes;  Collection;  Release  of  Tax  Liability 

15  May  1956 

There  is  no  authority  for  a  board  of  county  commissioners  to  release 
any  taxes  against  property  which  have  been  duly  assessed  against  the 
same.  Members  of  a  board  of  county  commissioners  are  personally  liable 
should  they  permit  such  taxes  to  be  released. 

Taxation  ;  Ad  Valorem  Taxes  ;  Collection  ;  Removal  op 
Property  from  State 

20  January  1956 

When  a  nonresident  has  machinery  and  equipment  stored  on  a  vacant 
lot  in  this  State  on  January  1st,  he  is  required  to  pay  ad  valorem  taxes 
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to  the  proper  unit  in  this  State,  under  the  facts  presented.  G.  S.  105-385 
contains  a  limited  right  to  seize  the  property  if  its  removal  from  the  State 
is  attempted. 

Taxation;  Ad  Valorem  Taxes;  Collection;  Requiring  Bank  to 
Furnish  List  of  Depositors 

«rj-v:.    i>y,c..  .-  .--;,^i,.   .;,);,..-;-.•■■•   !:t:^^.':o .-.  .•;•.,/'    .,      19  Qctober  1955 

A  local  tax  collector  has  no  authority  to  require  local  banks  to  furnish 
him  with  lists  of  their  depositors. 

Taxation;  Ad  Valorem  Taxation;  Collection;  Outside  Unit; 
City  Residents  Removing  to  County 

,  .,      .-     ...  -    .  7  November  1955 

A  city  may  collect  delinquent  ad  valorem  taxes  from  former  residents 
who  have  removed  to  rural  areas  of  the  county  in  which  the  city  is  located 
by  the  procedure  set  forth  in  G.  S.  105-386. 

Taxation;  Ad  Valorem  Taxes;  Collection  Outside  Unit; 
Fee;  Wake  County 

i:iv,l  •:•;-:  i:i'i  f:.:^---.-:; 't'v  29  August  1955 

The  Tax  Collector  of  Wake  County  is  required  to  turn  over  to  the  Wake 
County  Treasurer  all  fees  which  he  receives  from  collections  for  outside 
units.  ^  ,     ,  \ 

Taxation;  Ad  Valorem  Taxes;  Commissions  on  Collections; 
Payment  to  General  Fund 

j^'j;  v.;]/:  ^^  18  August  1955 

The  commissions  for  collecting  taxes  as  set  out  in  G.  S.  105-424  could 
be  deducted  from  collections  of  all  levies,  including  levies  for  other  than 
general  fund  purposes,  to  the  extent  necessary  to  pay  the  expense  of  the 
Tax  Collector  and  his  oflfice.  .-     -  -  ■•-•      : 

Taxation;  Ad  Valorem;  County  Board  of  Equalization; 
Time  of  Meeting;  Adjournment  Date 

''■"■"'  29  March  1956 

G.  S.  105-327  (5)  states  that  the  County  Board  of  Equalization  and 
Review  shall  complete  its  duties  not  later  than  the  third  Monday  following 
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its  first  meeting.  It  is  my  opinion  that  the  Board  may  recess  for  later 
meetings  on  fixed  days.  However,  once  the  Board  adjourns  sine  die,  it 
cannot  thereafter  reconvene. 


Taxation;  Ad  Valorem  Taxation;  County  Board  of  Equalization 
AND  Review;  Revaluation 

'  .      .n,        .       .         ..  '     14  June  1955 

A  County  Board  of  Equalization  and  Review  would  not  be  authorized  to 
take  final  action  with  respect  to  proposed  real  property  revaluations  in- 
tended to  become  eflPective  as  of  January  1  of  the  subsequent  year  because 
such  matters  would  not  properly  be  before  said  Board  before  January  1 
of  the  subsequent  year.  However,  as  a  practical  matter,  perhaps  time  could 
be  saved  by  informal  consideration  of  such  matters  during  the  year  pre- 
ceding the  effective  date  of  the  nev/  revaluation. 


Taxation;  Ad  Valorem  Taxation;  County  Board  of  Equalization 
and  Review;  Revaluation 

6  June  1955 

In  other  than  a  revaluation  year,  a  County  Board  of  Equalization  and 
Review  could  make  changes  in  real  property  valuations  only  to  the  extent 
provided  in  G.  S.  105-279   (Section  301  of  the  Machinery  Act). 


Taxation;  Ad  Valorem  Taxes;  Deductions;  Private  Hospital; 
Operation  of  Drug  Store 

16  January  1956 

If  a  private  hospital  operated  for  profit  maintains  a  drugstore  open  to 
the  general  public  for  normal  drugstore  purposes,  the  property  occupied 
by  the  drugstore  is  subject  to  local  ad  valorem  taxation  without  the  benefit 
of  the  credit  allowed  by  Section  602   (a)   of  the  Machinery  Act. 


Taxation;  Ad  Valorem;  Delinquent  Tax  Collection;  • 

Garnishment;  Fee  for  Collection 

;  2  March  1956 

The  Machinery  Act  does  not  contain  any  provision  authorizing  a  de- 
linquent tax  collector  to  collect  a  109!  fee  for  issuing  and  collecting  on  a 
garnishment. 
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Taxation;  Ad  Valorem  Taxes;  Delinquent  Taxes;  Garnishment 

18  February  1955 

Garnishment  procedure  may  be  employed  to  collect  delinquent  taxes  with 
respect  to  both  real  and  personal  property. 

Taxation;  Ad  Valorem  Taxes;  Delinquent  Taxes; 
Paying  into  General  Fund 

12  November  1954 

A  Dare  County  local  Act,  Chapter  565  of  the  Session  Laws  of  1953, 
relating  to  the  use  of  delinquent  taxes  was  not  repealed  by  a  subsequent 
general  law,  Chapter  827  of  the  Session  Laws  of  1953,  because  the  local 
Act  was  specific  and,  therefore,  would  be  controlling  inasmuch  as  the 
general  law  thereafter  enacted  did  not  provide  for  specific  repeal  of  the 
local  Act  in  question. 

Taxation  ;  Ad  Valorem  Taxation  ;  Delinquent  Taxes  ; 
Statutory  Right  to  Place  in  General  Fund 

2  September  1954 

Under  the  provisions  of  G.  S.  153-9  taxes  which,  when  collected,  have 
been  more  than  two  years  delinquent  may,  upon  authorization  of  the  Board 
of  County  Commissioners,  be  paid  into  the  general  fund  of  the  county.  If 
a  surplus  is  created  thereby,  such  surplus  could  be  expended  for  the  pur- 
pose of  defraying  part  of  the  cost  of  a  County  Medical  Health  Center.  Such 
an  expenditure  would  certainly  be  for  a  public  purpose  and,  taking  into 
account  that  it  will  house  part  of  the  County  Health  Department,  it  is 
possible  that  it  may  even  be  a  necessary  expense. 

Taxation  ;  Ad  Valorem  Taxation  ;  Delinquent  Taxes  ; 
Use  in  Establishment  of  Medical  Center 

^^  11  August  1954 

There  are  no  statutory  provisions  permitting  the  borrowing  of  money 
by  a  county  in   anticipation   of  the   collection   of   delinquent  taxes. 

Taxation;  Ad  Valorem  Taxes;  Delinquent  Taxes: 
Use  of  Delinquent  Taxes 

,  27  July  1955 

The  repeal  of  G.  S.  153-42  by  Chapter  973  of  the  Session  Laws  of  1953 
does  not  repeal  G.  S.  153-9(42). 
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Taxation;  Ad  Valorem  Taxation;  Estate  by  Entireties;  Tax  on 
Personal  Property  Owned  by  Husband  and  Partner 

19  July  1954 

A  husband's  personal  property  taxes  do  not  constitute  a  lien  on  real 
property  owned  by  the  husband  and  wife  by  the  entireties. 

Taxation;  Ad  Valorem  Taxes;  Exemptions;  Catholic  Retreat 

22  May  1956 

A  Catholic  nunnery  and  retreat  owned  by  the  Bishop  of  North  Carolina 
is  exempt  from  ad  valorem  taxes. 

Taxation  ;  Ad  Valorem  Taxes  ;  Exemption  ;  Cotton  Subject 
TO  In-transit  Privileges 

5  June  1956 

Whether  cotton  in  storage  is  subject  to  exemption  from  the  payment  of 
local  ad  valorem  taxes  because  it  is  subject  to  the  transit  privileges  per- 
mitted in  interstate  commerce  is  a  matter  of  contract  between  the  shipper, 
the  taxpayer  and  the  railroad. 

Taxation;  Ad  Valorem  Taxes;  Exemptions  Patriotic  Organizations 

22  May  1956 

An  amateur  radio  club  does  not  qualify  as  a  patriotic  organization  en- 
titled to  exemption  from  the  payment  of  ad  valorem  taxes. 

Taxation;  Ad  Valorem  Taxes;  Exemptions;  Personal  Property; 
Household  Goods  in  Storage 

9   December   1954 

Household  furniture  stored  in  a  warehouse  is  not  exempt  from  ad 
valorem  property  taxation  under  the  provisions  of  G.  S.  105-297  (8)  re- 
lating to  exemption  of  certain  household  furniture. 

Taxation  ;  Ad  Valorem  Taxation  ;  Exemptions  ;  Property  Held  by 
CiviTAN  Club  (for  Benevolent  and  Community  Purposes) 

28  October  1955 

Real  property  held  by  a  Civitan  Club,  although  used  for  charitable  and 
benevolent  purposes,  is  not  exempt  from  ad  valorem  taxation. 
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Taxation;  Ad  Valorem  Taxation;  Exemptions;  Property 
Owned  by  College;  Adjacent  Property 

•  '         '  7  October  1955 

The  statute  does  not  exempt  from  ad  valorem  taxes  commercial  property 
owned  by  the  college  and  rented  to  firms  not  connected  with  the  college. 
Buildings  owned  by  the  college  and  rented  to  students  are  exempt.  Resi- 
dences owned  by  the  college  and  rented  to  members  of  the  faculty  are 
exempt  if  such  buildings  are  situated  on  adjacent  land  owned  by  the  col- 
lege. Residential  property  owned  by  the  college  and  rented  to  persons  not 
connected  with  the  college  is  not  exempt. 


Taxation;  Ad  Valorem  Taxation;  Exemptions;  Real  Property;  Alued 
Arts  of  Durham,  Inc.  ;  Use  of  Office  Space  by  Junior  League 

14  September  1954 

Under  the  circumstances  set  forth  in  this  letter,  the  use  of  office  space 
by  the  Durham  Junior  League  would  not  be  enough  to  destroy  the  property 
tax  exemption  status  of  Allied  Arts  of  Durham,  the  educational  organiza- 
tion owning  and  using  the  building  in  which  such  space  is  made  available. 

Taxation;  Ad  Valorem  Taxation;  Exemptions;  Real  and  Personal 

Property;  Day  Nursery;  Educational  Institutions; 
I  ,  Free  Industrial  School 

23  May  1955 

A  day  nursery  is  not  exempt  from  ad  valorem  taxes  as  an  educational 
institution  because  a  day  nursery  is  primarily  a  child-caring  institution. 

An  industrial  school  operated  by  a  manufacturing  corporation  for  the 
primary  purpose  of  training  persons  in  servicing  its  products  is  not  exempt 
from  ad  valorem  property  taxes  as  an  educational  institution. 


Taxation;  Ad  Valorem  Taxes;  Exemptions;  Sale  to 
Exempt  Entity  After  January  1st 

16  May  1956 

Real  property  subject  to  ad  valorem  taxes  is  sold  after  January  1st  to  a 
tax-exempt  entity.  The  sale  does  not  remove  the  liability  for  the  payment 
of  taxes  for  the  year. 


33]  biennial  report  of  the  attorney  general  287 

Taxation;  Ad  Valorem  Taxation;  Exemptions; 
Woman's  Club  Property 

18  February  1955 

A  club  house  owned  by  a  Woman's  Club  and  a  Junior  Woman's  Club  is 
not  exempt  from  ad  valorem  property  taxation. 

Taxation;  Ad  Valorem  Taxation;  Extension  of  Corporate  Limits; 
Time  When  Taxes  May  be  Levied 

30  December  1954 

Under  the  provisions  of  G.  S.  160-445,  territory  newly  annexed  to  a  city 
or  town  is  subject  to  municipal  taxes  levied  for  the  fiscal  year  following 
the  date  of  annexation. 

Taxation  ;  Ad  Valorem  Taxation  ;  Fiscal  Year 

=  27  October  1955 

G.  S.  160-445  pi'ovides  that  newly  annexed  territory  shall  be  subject  to 
municipal  taxes  levied  for  the  fiscal  year  following-  the  date  of  annexation. 
G.  S.  160-371  fixes  the  fiscal  year  of  the  municipality  as  July  1  to  June  30. 
i  Therefore,  territory  annexed  to  a  municipality  by  act  of  the  1955  General 
Assembly  ratified  before  July  1,  1955  will  be  subject  to  1955  ad  valorem 
taxation,  such  taxation  being  actually  levied  for  the  fiscal  year  1955-1956. 

Taxation;  Ad  Valorem  Taxes;  Garnishment;  Service  of  Papers 

8  June  1955 

If  a  garnishment  notice  is  properly  directed  to  a  constable,  such  con- 
stable would  be  authorized  to  serve  a  garnishment  notice  issued  pursuant 
to  the  Machinery  Act  because  G.  S.  151-7  provides  in  part  that  "Con- 
stables .  .  .  shall  execute  all  precepts  and  processes  of  whatever  nature  to 
them  directed  by  any  justice  of  the  peace  or  other  competent  authority 
within  their  county.  .  .  ." 

Taxation;  Ad  Valorem  Taxation;  Garnishment; 
Funds  in  Hands  of  Clerk  of  Court 

r     ..  7  October  1955 

Excess  funds  held  by  the  Clerk  of  Court  for  the  benefit  of  a  taxpayer 
and  subject  to  no  other  claims  in  the  hands  of  the  Clerk  or  to  judicial 
process  may  be  garnished  by  a  county  to  satisfy  delinquent  ad  valorem 
taxes. 
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Taxation;  Ad  Valorem  Taxes;  Grain  Mills;  Grain  Inventory 

5  November  1954 

There  is  no  provision  in  the  statutes  permitting  the  deduction  of  money 
borrowed  for  the  purchase  of  grain  in  determining  the  value  of  the  grain 
for  ad  valorem  tax  purposes. 

Taxation  ;  Ad  Valorem  Taxation  ;  Housing  Projects  Constructed  with 
Private  Capital  on  Federally  Owned  Property 

12  Au^st  1955 

Housing  units  constructed  by  private  capital  on  federally-owned  prop- 
erty leased  from  the  Federal  government  is  subject  to  local  ad  valorem 
taxation. 

Taxation;  Ad  Valorem;  Liability  of  Lessee;  Lessee  in  Bankruptcy 

2  March  1956 

Ad  valorem  taxes,  generally  speaking,  are  imposed  on  the  owner  of  the 
realty.  When  the  lessor  and  lessee  contract  that  the  lessee  shall  pay  the 
taxes,  and  the  lessee  then  is  adjudicated  a  bankrupt,  the  county  may  file 
a  claim  against  the  bankrupt  on  the  theory  of  a  contract  for  the  benefit 
of  a  third  party.  However,  such  claim  is  based  on  contract  and  is  not 
entitled  to  the  priority  given  tax  claims  by  the  Bankruptcy  Act. 

Taxation  ;  Ad  Valorem  Taxation  ;  Liens  ;  Disposition  op  Tax  Lien  ; 
Release  of  Separate  Parcel 

.12  July  1954 

When  the  lien  of  taxes  of  any  taxing  unit  for  any  year  attaches  to  two 
or  more  parcels  of  real  estate  owned  by  the  same  taxpayer,  said  lien  may 
be  discharged  as  to  any  one  parcel  upon  payment,  by  or  on  behalf  of  any 
person  (other  than  said  listing  taxpayer)  having  an  interest  in  said 
property,  of  the  taxes  for  said  year  on  the  parcel  or  parcels  sought  to  be 
released,  with  interest  and  penalties  thereon,  plus  a  proportionate  part  of 
personal  property,  poll  and  dog  taxes  owed  by  said  listing  taxpayer  for 
the  same  year,  with  interest  and  penalties  thereon. 

Taxation;  Ad  Valorem  Taxation;  Motor  Vehicles;  Tax  Situs 

2  May  1956 

A  business  firm  has  its  principal  place  of  business  in  an  incorporated  ! 
town   and  owns   and   operates  motor  vehicles   in   carrying  on   its  business  '  i 


m 
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activities.  At  night  and  on  weekends,  the  vehicles  owned  by  the  business 
are  driven  to  the  homes  of  employees  who  live  outside  the  corporate  limits 
of  the  town.  Notwithstanding  the  fact  that  the  vehicles  in  question  are 
kept  outside  the  corporate  limits  of  the  town  at  night  and  on  weekends, 
the  vehicles  are,  under  G.  S.  105-302  (1)  and  (4),  subject  to  ad  valorem 
taxes  levied  by  the  town.  Also,  for  purposes  of  G.  S.  20-97  (a),  whicih 
authorizes  a  town  to  levy  a  privilege  license  tax  upon  a  motor  vehicle 
"resident"  within  the  town,  the  motor  vehicles  referred  to  above  are  for 
purposes  of  the  $1.00  privilege  license  tax  authorized  by  G.  S.  20-97  (a) 
"resident"  within  the  incorporated  town. 

TAXATION ;  Ad  Valorem  Taxation  ;  Motor  Vehicles  ;  Tax  Situs 

13  July  1955 

The  tax  situs  of  personal  property  for  ad  valorem  tax  purposes  is  gen- 
erally that  of  the  residence  of  the  owner  and  when  a  person  owns  a  truck- 
ing line  operated  from  an  office  in  the  town  of  his  residence,  such  vehicles 
have  a  tax  situs  in  that  town  unless  it  be  shown  that  a  place  of  storage 
or  use  of  such  vehicles  is  maintained  at  some  other  place  in  which  case 
such  other  place  would  be  the  tax  situs  thereof. 

Taxation;  Ad  Valorem  Taxation;  Municipal  Corporation; 
Theft  of  Tax  Receipts;  Procedure 

27  January  1955 

When  tax  receipt  books  of  a  town  are  stolen,  new  receipt  books  may  be 
prepared  from  appropriate  records  and  collection  of  unpaid  taxes  en- 
forced notwithstanding  the  theft  of  the  tax  books. 

Taxation;   Ad  Valorem  Taxation;   Municipally-Owned  Property; 
Exemption  from  County  Taxation 

^     ...  15  October  1954 

A  lot  held  by  a  city  for  cemetery  purposes  is  not  subject  to  county  ad 
valorem  taxation  even  though  such  lot  is  not  actually  used  for  cemetery 
purposes  for  a  reasonable  time. 

Taxation  ;  Ad  Valorem  Taxes  ;  North  Carolina  Corporation  ; 
Display  Fixtures  Located  Outside  State 

B  June  1956 

A  North  Carolina  corporation  maintains  at  permanent  locations  outside 
the  State  certain  display  fixtures.  Under  the  particular  facts,  these  fixtures 
are  not  subject  to  ad  valorem  taxation  in  North  Carolina. 
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Taxation;  Ad  Valorem  Taxation;  North  Carolina  Resident; 
'     '  Automobile  Purchased  and  Kept  Out  of  State 

27  January  1955 

An  automobile  owned  by  a  North  Carolina  resident  is  subject  to  ad 
valorem  taxation  in  such  resident's  home  county  where  he  returns  for 
visits  even  though  he  is  temporarily  in  the  armed  forces  and  ordinarily 
keeps  such  automobile  with  him  at  a  military  reservation  outside  this  State. 


•  -  .       Taxation  ;  Ad  Valorem  ;  Partial  Payment 

'  ■^■;   -.'^'l  '-:  -  25   October   1954 

Unless  the  governing  body  directs  otherwise,  a  tax  collector  must 
accept  partial  payments  of  taxes  tendered  to  him  and  issue  partial  pay- 
ment receipts  therefor.  In  crediting  such  a  payment  on  the  tax  for  any 
year,  the  payment  must  first  be  applied  to  accrued  penalties,  interest  and 
costs  and  then  the  balance  is  applied  on  the  principal  amount  of  the  tax 
in  question. 

Taxation;  Ad  Valorem  Taxes;  Penalties;  Failure  to  List 

3  January  1956 

Section  1109  of  the  Machinery  Act  imposes  a  10%  penalty  for  failure 
to  list  property  or  a  poll  before  the  close  of  the  regular  listing  period. 

Taxation;  Ad  Valorem  Taxation;  Penalties  and  Interest;  Members  of 

Armed  Forces 

15  July  1954 

Under  the  provisions  of  G.  S.  105-345  (7)  and  G.  S.  165-44,  the  govern- 
ing body  of  a  city  or  county  may  relieve  a  member  of  the  armed  forces 
from  the  payment  of  interest  on  delinquent  ad  valorem  property  taxes, 
but  such  governing  body  is  not  required  to  do  so. 

Taxation;  Ad  Valorem  Taxation;  Period  Fob  Which  Taxes  Levied 

,    ..,  12   November   1954 

Ad  Valorem  taxes  are  levied  for  a  fiscal  year  beginning  July  1st  and 
ending  the  following  June  30th  even  though  the  lien  therefor  attaches 
on  January  1st  preceding  said  July  1st. 


33]  biennial  report  of  the  attorney  general  291 

Taxation;  Ad  Valorem  Taxation;  Personal  Property;  Assessment 

3  March  1955 

The  general  statutory  provision  in  effect  with  respect  to  the  valuation 
of  property  for  tax  purposes  provides  that  "all  property,  real  and  per- 
sonal, shall  as  far  as  practicable,  be  valued  at  its  true  value  in  money. 


Taxation;  Ad  Valorem  Taxation;   Personal  Property;   Authority  to 
:■    :.::  Levy  on  Personal  Property 

27   September  1954 

It  is  not  necessary  for  a  city  tax  collector  to  secure  permission  from 
the  city  governing  body  before  he  levies  on  personal  property  for  taxes. 
He  has  discretionary  authority  to  do  this  vdthout  special  authorization. 
On  the  other  hand,  such  action  becomes  mandatory  if  the  governing  body 
so  directs. 

Taxation;  Ad  Valorem  Taxation;  Personal  Property;   Consigned 
Property;  Duty  of  Owner  to  List 

15  February  1955 

Even  though  a  consignee  of  personal  property  is  required  by  G.  S. 
105-317  to  file  w^ith  the  tax  supervisor  a  list  showing  the  owner  thereof 
and  the  amount  of  consigned  property  in  the  hands  of  the  consignee,  it 
remains  the  duty  of  the  owner  under  G.  S.  105-304  (1)  to  list  such  property 
for  ad  valorem  taxation. 

Taxation;  Ad  Valorem  Taxation;  Personal  Property;  Date  as  op 
Which  Property  Listed 

18  January  1955 

A  person  who  acquires  an  automobile  subsequent  to  January  1,  1955, 
is  not  liable  for  any  1955  ad  valorem  personal  property  taxes  with  respect 
to  such  automobile.  Such  automobile  should  be  listed  by  the  person  who 
was  the  owner  on  January  1,   1955. 

Taxation;  Ad  Valorem  Taxation;  Personal  Property;   Exemptions; 
Peanuts  in  Storage 

22  November  1954 

There  is  no  general  statutory  authority  for  a  county  or  town  to  exempt 
peanuts  from  ad  valorem  taxation. 
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Taxation;  Ad  Valorem  Taxation;  Personal  Property;  Levy 

2  June  1955 

The  statutory  procedure  for  levying  on  personal  property  and  collecting 
ad  valorem  tax  with  respect  thereto  is  set  forth  in  Subsection  (c)  of  G.  S. 
105-385    (Section  1713  of  the  Machinery  Act). 

Taxation;  Ad  Valorem  Taxation;  Personal  Property;  Levy 

11   March  1955 

In  order  to  collect  municipal  real  property  taxes,  a  town  may  levy  on 
the  OMTier's  automobile  which  is  not  subject  itself  to  town  taxation,  but 
the  town's  lien  after  the  levy  would  be  inferior  to  prior  outstanding  liens. 

Taxation;  Ad  Valorem;  Personal  Property  Taxes;  Lien; 
After-Acquired  Real  Estate 

28  March  1956 

The  lien  for  delinquent  personal  property  and  poll  taxes  does  not 
attach  to  after-acquired  real  estate.  The  lien  for  ad  valorem  taxes  on 
personal  property  sold  to  a  bona  fide  purchaser  prior  to  levy  for  the  taxes 
is  subordinate  to  the  rights  of  the  bona  fide  purchaser. 

Taxation;  Ad  Valorem  Taxation;  Personal  Property;  Lien  for  Taxes; 

Estate  by  Entirety 

4  February  1955 

Property  taxes  may  not  be  collected  for  the  year  1955  by  levy  upon  the 
sale  of  property  prior  to  the  time  the  taxes  become  due  in  October. 

No  lien  for  taxes  with  respect  to  property  owned  solely  by  a  husband 
or  solely  by  a  wife  will  attach  to  real  property  held  by  the  husband  and 
wife  by  the  entireties. 


Taxation;  Ad  Valorem  Taxation;  Personal  Property;  Motor  Vehicles; 

Assessment 

26  January  1955 

The  North  Carolina  Statutes  do  not  make  any  special  provisions  for 
assessing  motor  vehicles  for  ad  valorem  tax  purposes  on  any  different 
basis  than  that  provided  for  other  tangible  personal  property. 
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Taxation;  Ad  Valorem  Taxation;  Personal  Property;  Place  of  Listing; 
Property  Kept  at  Place  Other  Than  Residence  of  Owner 

13  September  1954 

When  trucks  and  machinery  are  used  in  connection  with  a  garage  or 
place  of  business  outside  the  county  of  the  residence  of  the  owner,  such 
property  should  be  listed  in  the  county  where  same  is  located  rather  than 
in  the  county  of  the  owner's  residence. 

Taxation;  Ad  Valorem  Taxes;  Personal  Property;  Place  of  Listing; 
Residence  of  State  Employees 

14  September  1955 

When  a  person  has  two  residences,  the  place  where  he  resides  more  than 
six  months  in  the  year  is  by  statute  the  proper  residence  for  listing  per- 
sonal property  for  ad  valorem  tax  purposes. 

Taxation;  Ad  Valorem  Taxation;  Personal  Property;  Place  of  Listing; 
Trucks  Out  of  Town  on  January  1st 

11   August   1954 

Motor  vehicles  owned  by  a  town  resident  and  generally  kept  in  the 
town  are  subject  to  town  ad  valorem  taxation  even  though  such  motor 
vehicles  are  absent  from  the  town  on  January  1st. 

Taxation;  Ad  Valorem  Taxes;  Personal  Property  Taxes;  Priority; 
Sale  Under  Chattel  Deed  of  Trust 

28   March   1956 

The  lien  for  delinquent  personal  property  and  poll  taxes  does  not  atta<;h 
to  after-acquired  real  estate.  The  lien  for  ad  valorem  taxes  on  personal 
property  sold  to  a  bona  fide  purchaser  prior  to  levy  for  the  taxes  is  sub- 
ordinate to  the  rights  of  the  bona  fide  purchaser. 

Taxation;  Ad  Valorem  Taxation;  Personal  Property; 
Property  "in  Transit" 

6  May  1955 

The  mere  fact  that  property  stored  in  a  warehouse  is  subject  to  "in 
transit"  interstate  railroad  rates  does  not,  of  itself,  exempt  such  property 
from  ad  valorem  taxation.   The  mere  fact  that  under  applicable  regulations 
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the  property  in  question  is  subject  to  certain  preferred  "in  transit"  rates 
in  the  course  of  interstate  shipment  does  not  have  any  relation  to  the 
question  of  whether  such  property  is  moving  in  interstate  commerce  in 
such  a  manner  as  to  make  local  taxation  thereof  unconstitutional.  The 
"in  transit"  status  merely  relates  to  a  preferred  tariff  schedule  available 
with  respect  to  certain  products  under  certain  circumstances  which  are 
unrelated  to  questions  of  constitutionality  of  taxation. 

Taxation;  Ad  Valorem  Taxation;  Personal  Property;  Property 

Purchased  in  December  and  Delivered  on  January  2nd; 

Tax  Situs 

'  '  y  ''""'''^  ■     '     ■    ^'  ■'""'•   '■■'•^  8  June  1955 

Personal  property  is  subject  to  ad  valorem  taxation  in  accordance  with 
ownership  as  of  January  1  of  any  year.  When  a  sale  is  being  consummated 
around  the  year's-end,  the  answer  to  the  question  as  to  ad  valorem  tax 
liability  with  respect  thereto  for  the  new  year  depends  on  whether  or  not 
the  sale  was  completed  before  January  1.  Whoever,  in  fact,  owned  the 
property  on  January  1  would  be  liable  for  listing  such  property  for  taxation. 

Taxation;  Ad  Valorem  Taxation;  Personal  Property;  School 
Supervisor's  Automobile;  Tax  Situs 

8  June   1955 

When  a  Wake  County  resident  spends  nine  months  of  the  year  in 
another  county  as  a  public  school  supervisor,  the  question  as  to  where 
such  person's  automobile  should  be  listed  for  taxation  depends  on  the 
facts  of  the  particular  case.  If  such  person,  as  usually  would  be  the  case, 
maintains  a  place  to  garage  said  automobile  in  such  other  county  during 
the  greater  part  of  the  year  for  use  in  connection  with  performing  such 
person's  duties,  then  such  county  would  be  the  tax  situs  of  said  automobile 
pursuant  to  Subsection  (4)  of  G.  S.  105-302  (Section  800  of  the  Machinery 
Act). 

Taxation;  Ad  Valorem  Taxation;  Personal  Property;  Situs;  Boats 

"  ■:        ■  '■    '■■■  "''      "'     ''     ■'■   ^    '■■     ■      ■':'  '''   "   ''""  9  July   1954 

A  boat  is  subject  to  ad  valorem  taxation  under  the  same  laws  as  are 
applicable  to  other  tangible  personal  property.      /   ■  J  /     ,  >U'.  t 

Taxation;  Ad  Valorem  Taxation;  Personal  Property;   Situs; 
.       Father's  Car  Kept  by  Son  at  College 

.  ^.    ,       ,       ...  ...     ^^  6  April  1955 

Ordinarily  a  motor  vehicle  is  subject  to  taxation  at  the  owner's  place 
of  residence,  and  the  mere  fact  that  an  owner  permitted  his  son  to  use 


33]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  295 

such  automobile  while  at  colloge  would  not  be  sufficient  to  change  the  tax 
situs   of  said  automobile. 

Taxation;  Ad  Valorem  Taxation;  Personal  Property;  Situs; 

Towels,  Linens,  and  Towel  Cabinets 

22  June  1955 

When  a  linen  and  towel  service  company  maintains  an  office  in  one 
county  and  regularly  distributes  and  rents  towels  and  linens  to  customers 
in  other  counties,  which  linens  and  towels  are  regularly  collected  for 
laundering  and  replaced  with  other  towels  and  linens  (not  necessarily  the 
same  ones  such  customer  had  previously) ,  such  towels  and  linens  do  not 
acquire  an  ad  valorem  property  tax  situs  where  the  customers  are  located. 
Towel  cabinets  or  racks  furnished  the  customers  which  are  placed  with 
the  customers  in  counties  other  than  that  where  the  company's  office  is 
located,  for  an  indefinite  period,  acquire  a  tax  situs  in  the  county  where 
located. 

Taxation;  Ad  Valorem  Taxation;  Personal  Property;  Tax  Situs; 
Property  in  Seasonal  Residence 

2  February  1956 

Furniture  and  other  tangible  personalty  kept  or  used  in  connection  with 
any  temporary  or  seasonal  residence  shall  be  listed  for  ad  valorem  taxes 
in  the  township  in  which  the  temporary  or  seasonal  residence  is  located. 


Taxation;   Ad  Valorem  Taxation;   Personal  Property;   Taxicab 
Used  in  Municipality 

6  September  1955 

A  taxicab  owner  who  lives  outside  of  a  municipality  and  keeps  his 
vehicles  there  is  not  required  to  list  the  taxicabs  for  municipal  ad  valorem 
taxation  when  the  only  times  that  the  cabs  are  within  the  municipality 
are  when  they  are  engaged  in  carrying  passengers. 


Taxation;  Ad  Valorem  Taxes;  Personal  Property;  Trucks  Used  in 
Connection  with  Business  in  City  by  Nonresident  Owner 

18  November  1954 

When  personal  property  such  as  a  truck  is  used  in  connection  with  a 
business  operated  at  a  place  other  than  the  residence  of  the  owner  and  is 
kept  at  such  place  of  business,  the  truck  should  be  listed  for  ad  valorem 
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taxation  at  such  place  of  business   rather  than   at  the   residence  of  the 
owner. 

Taxation;  Ad  Valorem  Taxation;  Property  Located  on  Federal  Land 

31  December  1954 

Personal  property  kept  in  a  Federal  area  over  which  the  Federal 
government  has  accepted  exclusive  jurisdiction,  and  which  has  not  been 
leased  to  non-Federal  persons  or  agencies,  is  not  subject  to  local  ad 
valorem  property  taxation. 

Taxation;  Ad  Valorem  Taxation;  Property  on  Kerr  Dam  Reservoir 

27  December  1955 

Tangible  property  owned  by  private  parties  which  is  located  on  the 
Kerr  Dam  Reservoir  is  subject  to  county  ad  valorem  taxation. 

Taxation;  Ad  Valorem  Taxation;  Quadrennial  Assessment; 
Employment  of  Expert 

16  July  1954 

Under  the  provisions  of  G.  S.  105-291  and  Chapter  273  of  the  Public- 
Local  Laws  of  1937,  experts  may  be  employed  in  Buncombe  County  to 
assist  in  quadrennial  revaluation  for  ad  valorem  tax  purposes. 


Taxation;  Ad  Valorem  Taxation;  Quadrennial  Revaluation; 
Ashe  County 

27  January  1955 

Even  though  a  county  was  excepted  from  the  first  of  a  series  of  biennial 
legislative  extensions  of  time  for  having  a  quadrennial  revaluation  for 
ad  valorem  tax  purposes,  such  county  may  have  a  revaluation  pursuant 
to  more  recent  laws  where  such  county  was  not  excepted. 

Taxation;    Ad  Valorem    Taxation;    Quadrennial   Revaluation;    Post- 
ponement of  Revaluation;  Right  to  Pay  Into  General  Fund;  Expert 

18  April  1955 

When  the  General  Assembly  has  by  general  law  authorized  the  post- 
ponement of  a  quadrennial  revaluation  for  ad  valorem  tax  purposes,  no 
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special  enabling  legislation  is  necessary  for  a  county  to  have  a  revalua- 
tion pursuant  to  such  postponement. 

Under  G.  S.  153-9,  Subsection  42,  a  board  of  county  commissioners  is 
authorized  to  place  in  the  county  general  fund  proceeds  of  taxes  which 
are,  when  collected,  two  or  more  years  delinquent  and  such  funds  could 
be  made  available  to  defray  expenses  of  a  quadrennial  revaluation. 

A  county  could  not  make  a  binding  contract  so  as  to  be  indebted  for 
payment  for  revaluation  work  in  excess  of  an  amount  available  in  a  single 
fiscal  year. 

Taxation;  Ad  Valorem  Taxation;  Rate  of  Levy;  General  Law 
Supersedes  Charter  Provision 

4  May  1955 

G.  S.  160-402,  authorizing  an  ad  valorem  tax  rate  not  exceeding  $1.50 
per  $100.00  valuation,  specifically  supersedes  prior  special  charter  pro- 
visions authorizing  lower  tax  rates. 

Taxation;  Ad  Valorem  Taxes;  Real  Property;  Exemptions;  Leased 

Town  Property 

3   February  1956 

This  opinion  first  discusses  the  question  of  the  authority  of  a  county 
to  impose  ad  valorem  taxes  on  a  portion  of  the  town  hall  rented  to  pri- 
vate business  firms.  The  opinion  also  rules  that  portions  of  a  building 
used  for  lodge  purposes  may  be  taxed  when  those  portions  are  used  for 
commercial  purposes.  The  opinion  also  rules  that  cemetery  property  held 
for  the  purpose  of  sale  or  rental  is  subject  to  ad  valorem  taxes. 

Taxation;  Ad  Valorem  Taxation;  Real  Property;  Exemptions; 
Property  Transferred  After  January  1st  to  Tax-exempt  Grantee 

30  December  1954 

When  a  lien  for  property  taxes  has  attached  to  real  property,  the  trans- 
fer thereafter  of  such  property  to  a  tax-exempt  grantee  does  not  discharge 
such  lien. 

Taxation;  Ad  Valorem  Taxation;  Real  Property;  Timber;  Assessment 

7  January  1955 

Real  property  may  be  revalued  in  other  than  quadrennial  revaluation 
years  only  in  the  manner  and  to  the  extent  provided  in  G.  S.  105-279 
(Section  301  of  the  Machinery  Act). 
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Taxation;  Ad  Valorem  Taxes;  Reducing  Delinquent  Taxes  Prohibited 

■     ^'V^-: -V   i'-  ii-.^  •■•    '  ■'^:-    ...•■rO'^^^i-ir:       11  February  1955 

G.  S.  105-403  prohibits  a  town  governing  body  from  arbitrarily  reducing 

the  amount  of  delinquent  taxes  owed  by  a  taxpayer. 

.■-■-.,   -• ' . 

Taxation;  Ad  Valorem  Taxation;  Refunds;  Double  Listing 

13  September  1955 

Refunds  for  ad  valorem  taxes  erroneously  collected  due  to  double  listing 
may  be  made  only  for  the  two-year  period  provided  in  G.  S.  105-405.1. 

Taxation;  Ad  Valorem;  Refunds;  Listing  op  Erroneous  Acreage 

■"'■'      '  '■     '  "'"'     ''/ ;;!'"■    ',"'"     22  March  1956 

Where  a  taxpayer  erroneously  listed  a  greater  acreage  for  taxation 
than  actually  owned  and  paid  taxes  thereon,  he  would  not  be  entitled  to 
a  refund  as  for  overpayment  unless  such  taxes  have  been  paid  under  pro- 
test and  demand  for  refund  was  made  in  writing  within  30  days  after 
such  payment,  and  not  then  unless  the  listing  of  an  excess  acreage  could 
be  considered  as  being  the  result  of  a  clerical  error,  and  it  is  doubtful 
whether  the  erroneous  listing  of  an  excess  acreage  can  be  considered  as 
a  "clerical  error"  within  the  purview  of  G.  S.  105-405.1. 

Taxation;  Ad  Valorem  Taxation;  Release  of  Lien  on  Parcel 

14  December  1955 

When  the  listing  taxpayer  seeks  a  release  from  the  current  ad  valorem 
tax  lien  of  a  parcel  of  a  subdivided  tract  of  land,  he  must  pay  the  taxes  on 
the  area  to  be  released  and  all  personal  property  and  poll  taxes  owed 
by  him  for  the  same  year.  If  the  payment  and  release  is  on  behalf  of  the 
purchaser,  it  is  sufficient  that  he  pay  the  taxes  on  said  portion  of  land 
plus  a  proportionate  part  of  the  personal  property  and  poll  taxes  owed  by 
the  listing  taxpayer.  ■  ■•     -     ■  —i  ••• *-■ 

Taxation;  Ad  Valorem  Taxes;  Relief  From  Taxes  Listed  in 
Wrong  County 

14  December  1955 

A  toviTi  has  the  authority  to  release  from  ad  valorem  taxes  property  on 
which  taxes  were  levied  but  which  was  not  within  the  jurisdiction  of  the 
town. 
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Taxation;  Ad  Valorem  Taxation;  Revaluation;  Employment  of  Experts 

18  August  1955 

G.  S.  105-291  permits  a  Board  of  County  Commissioners  to  employ- 
expert  assistance  to  aid  in  valuing  property  for  tax  purposes. 

Taxation;  Ad  Valorem  Taxation;  Revaluation;  Postponed 

•'■''■      '"'"     •      -"    "        ■'■'■■  4  March  1955 

Although  a  series  of  amendments  to  G.  S.  105-278,  authorized  at  succeed- 
ing sessions  of  the  General  Assembly,  authorized  the  postponement  of  real 
property  revaluation,  it  is  a  common  practice  to  secure  the  enactment  of 
local  legislation  when  revaluation  is  contemplated. 

Taxation;  Ad  Valorem  Taxes;  Revaluation  in  Off  Year; 
Decline  of  Neighborhood 

13  April  1956 

The  Board  of  Equalization  and  Review  has  no  authority,  in  a  non- 
revaluation  year,  to  reduce  the  valuation  of  property  solely  on  the  basis 
of  the  decline  of  a  neighborhood.  The  County  Commissioners  of  New 
Hanover  County  are  probably  not  required  to  meet  on  every  Monday, 
although  the  statute  is  not  clear. 

Taxation;  Ad  Valorem  Taxation;  Serviceman;  Resident  of 
North  Carolina 

14  December  1955 

In  the  absence  of  a  definite  change  of  residence,  a  serviceman  remains 
a  resident  of  his  home  state  while  he  is  serving  in  the  armed  forces.  Thus 
he  is  liable  to  his  home  state  for  ad  valorem  taxes  on  his  personal  property. 

Taxation;  Ad  Valorem  Taxes;  Situs  of  Personal  Property; 
Automobile;  Use  in  Business  in  City 

31  January  1956 

A  resident  of  a  county  maintains  his  home  outside  of  the  city  limits. 
He  uses  his  personal  automobile  in  connection  with  his  business  as  an 
insurance  agent.  He  maintains  an  office  within  the  city  limits.  Under 
these  circumstances,  the  city  is  not  entitled  to  collect  ad  valorem  taxes  on 
the  automobile. 
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Taxation;  Ad  Valorem  Taxation;  Situs  of  Personal  Property; 
Leased  Truck-Tractor 

16  January  1956 

Under  the  particular  facts  presented,  a  truck-tractor  is  required  to  be 
listed  for  ad  valorem  tax  purposes  in  the  town  where  the  lessee  thereof 
uses  the  vehicle  in  connection  with  a  warehouse  located  in  the  town. 

Taxation;  Ad  Valorem  Taxes;  Special  Purposes;  Home  Agent 

2  September  1954 

Special  statutory  authorization  for  a  tax  levy  to  defray  the  salary 
and  expenses  of  a  farm  demonstration  agent  would  not  constitute  special 
statutory  authorization  for  a  levy  to  defray  the  salary  and  expenses  of  a 
home  agent. 

Taxation;  Ad  Valorem  Taxes;  Special  Purposes;  Home  Agent; 
Non-tax  Funds 

.  ^  .         .  30  June  1955 

In  the  absence  of  specific  statutory  authority,  a  county  is  not  authorized 
to  levy  a  property  tax  for  the  support  of  a  county  Home  Agent  or  county 
Home  Agent's  department.  Such  an  office  or  department  could  be  sup- 
ported out  of  non-tax  revenues  not  otherwise  allocated  by  statute  to  other 
specific  purposes. 

Taxation;  Ad  Valorem  Taxation;  Special  Purposes;  Repair  and 
Construction  of  Court  House  and  Jail 

18  July  1955 

In  the  absence  of  special  enabling  legislation,  the  only  special  tax 
authorized  by  general  law  for  remodeling  or  constructing  a  court  house  and 
jail,  other  than  when  a  bond  issue  is  contemplated,  is  that  contained  in 
G.  S.  153-9  (6)  which  authorizes  a  levy  not  in  excess  of  5c  per  $100.00 
valuation  for  such  purpose. 

Taxation;  Ad  Valorem  Taxation;  Statute  of  Limitations; 
Duplin  County 

-  ;  .  14  March  1955 

The  adoption  of  an  amendment  exempting  Duplin  County  and  the 
political  subdivisions  thereof  from  G.  S.  105-422  which  provides  a  ten-year 
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statute  of  limitations  with  respect  to  certain  taxes  does  not  have  the  effect 
of  reviving  any  municipal  tax  claims  within  Duplin  County  which  had 
theretofore  been  barred  by  said  G.  S.  105-422  before  the  Duplin  County 
exemption  was  enacted. 

Taxation;  Ad  Valorem  Taxation;  Tax  Foreclosure;  Notice;  No 
Authority  to  Use  Substitute  for  Registering  Letter  of  Notice 

4  August  1955 

The  use  of  "certified  mail"  in  lieu  of  a  registered  letter  would  not  con- 
stitute adequate  compliance  with  G.  S.  105-392,  relating  to  tax  fore- 
closures, inasmuch  as  said  statute  requires  the  notice  therein  provided  for 
to  be  sent  by  registered  mail. 

Taxation;  Ad  Valorem  Taxes;  Tax  Situs;  Personal  Property  of 

Corporation 

19  October  1955 

If  personal  property  belonging  to  a  foreign  corporation  has  a  situs  in 
this  State  for  ad  valorem  tax  purposes,  it  should  be  listed  at  the  place  of 
the  principal  office  of  the  corporation  in  this  State.  If  the  corporation  has 
no  principal  office  in  this  State,  then  the  property  should  be  listed  where 
it  is  situated.  However,  if  the  tangible  personalty  is  used  in  connection 
with  one  of  the  establishments  listed  in  Subsection  (4)  of  G.  S.  105-302, 
then  the  propei'ty  should  be  listed  where  such  establishment  is  located. 

Taxation;  Ad  Valorem  Taxation;  Tax  Situs  in  State; 
Temporary  Location 

7  October  1955 

Personal  property  belonging  to  a  foreign  corporation  which  has  no 
principal  office  in  this  State  shall  be  listed  for  ad  valorem  tax  purposes 
where  the  property  is  situated,  provided  the  property  has  a  taxable  situs 
in  this  State.  However,  if  the  property  is  used  in  connection  with  one  of 
the  establishments  listed  in  Subsection  (4)  of  G.  S.  105-302,  the  property 
should  be  listed  where  such  establishment  is  located. 

Taxation;  Ad  Valorem  Taxes;   Temporary  Storage  in  Warehouse 

8  November  1955 

Merchandise  stored  in  a  warehouse  pending  the  filling  of  orders  for 
such  merchandise  and  which  is  in  the  warehouse  on  January  1st  is  subject 
to  ad  valorem  taxes  where  the  warehouse  is  located.    G.  S.  105-302. 
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Taxation;  Ad  Valorem  Taxation;  Tenancy  in  Common;  Valuation 

'    ':      • '      '  :L'    -t;    >:   .:■:■!.■.  ■••:>  4  February  1955 

A  clerical  eri-or  in  the  Tax  Supervisor's  Office  in  transcribing  a  property 
valuation  w^hereby  an  amount  smaller  than  the  proper  amount  was  tran- 
scribed does  not  absolve  the  taxpayer  of  liability  with  respect  to  the  full 
tax  due  with  respect  to  the  proper  valuation. 

Taxation;  Ad  Valorem  Taxation;  Valuation;  Employment  of  Experts 

..,.,-      ,;  :,    ...     ..  :  ^.       11  May  1956 

The  taxing  authorities  of  a  county  may  employ  experts  to  aid  and 
assist  the  county  supervisor  of  taxation  and  the  list  takers  and  assessors 
in  the  several  townships  of  the  county,  or  to  advise  with,  aid  and  assist 
the  Board  of  Equalization  and  Review  in  arriving  at  the  true  value  in 
money  of  the  property  in  the  county. 

The  experts  so  employed  need  not  be  residents  of  the  State,  and  they 
may  be  persons,  firms  or  corporations.  The  authority  given  applies  to  all 
property  in  the  county  regardless  of  its  class. 

Taxation;  Ad  Valorem  Taxation;  When  Tax  Lien  Attaches 

'  ',  ,  .     .  ,        ,.  ,  ;     ,;  :  11  October  1954 

Liability  for  ad  valorem  taxation  of  property  for  any  one  year  attaches 
as  of  January  1st  of  such  year.        •,,.,- 

Taxation;  Federal  Jurisdiction  Over  North  Carolina  Lands 

_  _        4  April  1955 

Under  G.  S.  104-7,  the  State  of  North  Carolina  cedes  exclusive  juris- 
diction to  the  Federal  government  over  land  acquired  by  the  Federal 
government,  but  such  statute  is  not  operative  until  such  jurisdiction  is 
accepted  by  the  Federal  government  with  respect  to  the  property  involved. 
Under  Title  4,  Sections  104  through  110  of  the  United  States  Code,  known 
as  the  Buck  Amendments,  income  tax,  gasoline  taxes  and  sales  and  use 
taxes  may  be  collected  on  ceded  areas  in  the  same  manner  and  to  the  same 
extent  as  if  jurisdiction  with  respect  thereto  had  not  been  ceded  to  the 
Federal  government. 
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Taxation;  Corporations;  Foreign  Domestication;  Doing  Business; 

Consignments 

5  March  1956 

Normally,  making  consignment  shipments  into  the   State   does  not  by 
itself  constitute  doing  business.    However,  maintenance  in  this  State  by  a 
foreign  corporation  of  a  stock  of  goods  from  which  sales  are  made  to  the 
account  of  the   foi*eign   corporation   does   constitute   doing  business,   even 
though  the  business  transactions  are  designated  as  "consignments". 

Taxation;  Franchise  Tax;  Corporations;  Exemptions 

4  August  1955 

A  housing  corporation  which  finances  through  a  Federal  agency  a  con- 
struction of  a  large  housing  project,  and  contracts  with  its  own  members 
to  sell  them  apartments  or  other  units  in  the  project  for  which  the  mem- 
bers make  monthly  payments  sufficient  in  total  to  cover  the  corporation's 
payments  to  the  Federal  Government,  expenses,  utility  services,  insurance, 
taxes,  and  the  accumulation  of  a  reserve,  is  not  exempt  from  the  franchise 
tax. 

Taxation;  Franchise  Taxes;  Doing  Business;  Consignment  Shipments 

,   ,,   .    .      .     ..   ..^   .  19  June  1956 

True  consignment  transactions  between  an  out-of-state  consignor  and 
an  in-state  consignee  do  not  constitute  "doing  business"  on  the  part  of 
the  out-of-state  consignor,  for  purposes  of  the  franchise  and  income  tax 
articles. 

Taxation;  Franchise  Tax;  Income  Tax;  Agency  op  Wisconsin  Owning 
Land  in  North  Carolina 

;^  '■    '■  ■'•■    •  ;         ■■'■''  17  May  1955 

It  is  doubtful  that  another  state  or  its  agency  may  acquire  title  to  land 
in  North  Carolina  without  the  consent  of  the  North  Carolina  Legislature. 
An  agency  of  another  state,  declared  by  its  law  to  be  a  corporation,  organ- 
ized for  the  purpose  of  investing  state  funds  and  controlled  entirely  by 
the  state,  has  no  greater  power  to  acquire  land  in  North  Carolina  than 
does  the  creating  state.  Such  corporation  would  be  doing  business  in 
North  Carolina  if  it  purchases  North  Carolina  real  estate  and  leases  it 
back  to  the  seller.  It  would  have  to  domesticate  in  North  Carolina  and 
would  be  subject  to  the  regular  foreign  corporation  franchise  and  income 
taxes. 
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Taxation;  Garnishment  op  Wages;  Percentage  Allowable 

23  November  1955 

Section  1713  (d)  of  the  Machinery  Act  (G.  S.  105-385)  with  respect  to 
ad  valorem  taxes,  and  Section  913  of  the  Revenue  Act  (G.  S.  105-242) 
with  respect  to  State  taxes  each  provide  that  not  more  than  10%  of  wages 
be  taken  from  any  payroll  period  through  garnishment  proceedings. 

Taxation;   Gasoline  Taxes;   Exemptions;   Automobiles  Furnished 

Superintendents 


8  June  1955 

In  view  of  the  narrow  language  of  the  statutory  gasoline  tax  exemp- 
tions (G.  S.  105-449),  which  must  be  strictly  construed  against  any  per- 
son claiming  an  exemption,  it  is  my  opinion  that  gasoline  sold  for  use  in 
school  activity  buses,  bookmobiles  and  automobiles  furnished  to  county 
superintendents  of  public  schools  is  not  exempt  from  the  State  gasoline 
tax. 


Taxation;  Gasoline  Tax;  Exemptions;  City  School  Unit 

'  14  July  1955 

Gas  bought  by  a  city  administrative  unit  to  be  used  in  a  truck  which 
is  used  solely  for  city  school  maintenance  work  is  not  exempt  from  the 
State  gasoline  tax.  -  * 

Taxation;  General  Administration;  Certificates  of  Tax  Liability 

,     ,       .    12  August  1954 

When  a  certificate  of  tax  liability  has  been  docketed  and  remains  un- 
satisfied for  ten  years  from  the  date  of  its  docketing,  it  becomes  unen- 
forceable and  the  tax  represented  thereby  is  automatically  abated  by 
statute. 


Taxation;  General  Administration;  Copies  of  Returns 

'      '  28  July  1955 

Although  it  is  deemed  a  wise  business  practice  for  a  taxpayer  to  re- 
tain for  a  reasonable  time  copies  of  tax  returns  filed  with  the  State,  the 
statutes  do  not  require  a  taxpayer  to  retain  copies  of  returns. 
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Taxation;  General  Administration;  Secrecy  Provisions 

14  July  1954 

The  prohibition  in  G.  S.  105-259  against  making  known  "the  amount 
of  income,  income  tax  or  other  taxes"  disclosed  in  a  tax  report  or  tax 
return,  does  not  prevent  the  Department  of  Revenue  from  disclosing  to  a 
county  tax  supervisor  the  amount  of  inventory  of  goods,  for  example,  w^hich 
a  taxpayer  had  reported. 

Taxation;  Income  Taxes;  Administration;  Collection;  Federal 
Employee  Residing  Within  a  Federal  Area 

15  November  1955 

A  Federal  statute,  4  USCA  Sec.  106  (a),  grants  to  the  States  the  same 
authority  to  levy  or  collect  income  taxes  from  Federal  employees  residing 
within  a  Federal  area  as  the  State  officials  may  possess  in  the  case  of 
other  citizens  residing  in  the  State;  and  therefore  the  sheriff  of  a  county 
has  the  authority  to  enter  upon  the  grounds  of  a  Veterans  Administration 
Hospital  and  execute  against  an  automobile  owned  by  a  Federal  employee, 
under  a  tax  judgment  duly  docketed  against  the  Federal  employee. 

Taxation;  Income  Taxes;  Consent  Dividends;  Income  to  Stockholder 

16  September  1955 

A  consent  dividend  is  taxable  income  to  the  shareholder,  under  the 
North  Carolina  Revenue  Act. 

Taxation;  Income  Taxes;  Deductions;  Casualty  Losses; 
Value  Decrease 

21  September  1955 

Real  property  in  the  vicinity  of  the  taxpayer's  real  property  was  dam- 
aged by  a  recent  hurricane.  As  a  result,  the  taxpayer's  property  decreased 
in  value,  although  the  hurricane  did  not  inflict  directly  any  damage  on  the 
taxpayer's  property.  The  taxpayer  cannot  claim  a  casualty  loss  deduction, 
for  income  tax  purposes,  on  account  of  such  decrease  in  value. 

Taxation;  Income  Taxes;  Deductions;  Casualty  Losses  Outside 
North  Carolina 

22  November  1954 

A  casualty  loss  suffered  by  a  North  Carolina  resident  outside  this  State 
is  deductible  for  State  income  tax  purposes  unless  said  loss  was  claimed 
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and  used  to  decrease  income  taxes  in  the  State  where  the  loss  occurred 
and,  even  in  such  case,  is  deductible  in  this  State,  if  there  was  no  taxable 
income  in  the  foreign  state. 

Taxation;  Income  Taxes;  Deductions;  Charitable  Contributions; 
Charitable  Trust 

"■  -    '      ■    ''      ■  22  May  1956 

A  charitable  trust  does  not  constitute  a  charitable  corporation  for  the 
purpose  of  the  income  tax  exemption  statute.  Nor  is  it  an  organization 
for  the  purpose  of  obtaining  an  exemption  from  intangibles  tax.  How- 
ever, the  trust  is  not  subject  to  the  franchise  tax,  and  contributions  to 
the  trust  are  deductible  for  income  tax  purposes. 

Taxation;  Income  Tax;  Deductions;  Contributions  to  State  College 
Student  Aid  Association,  Inc. 

':■;..-  ■:■   ,■-•:;■:   ■.■•.   -.  '^S  ...il  -u  -  28  July  1955 

Contributions  to  State  College  Student  Aid,  Inc.  are  deductible  for  State 
income  tax  purposes  as  contributions  to  other  charitable  organizations. 
Deductions  of  contributions  to  charitable,  religious,  and  educational  assoc- 
ciations  are  limited  to  five  per  cent  of  the  taxpayer's  net  income  in  the 
case  of  a  corporation  or  partnership  donor,  and  to  fifteen  per  cent  of  the 
taxpayer's  net  income  in  the  case  of  an  individual  donor. 

Taxation;  Income  Tax;  Deductions;  Depreciation;  Federal  Rules 

7  February  1955 

Section  322  (8)  of  the  Revenue  Act  does  not  require  or  permit  the  De- 
partment of  Revenue  to  use  the  "declining  balance"  method  or  the  "sum 
of  the  digits"  method  in  computing  the  deduction  for  depreciation,  even 
though  the  1954  Federal  Internal  Revenue  Code  permits  these  to  be  used 
for  Federal  income  tax  purposes.  Circumstances  of  a  particular  case  may 
justify  the  Department's  use  of  any  given  method  in  computing  a  "reason- 
able allowance"  for  depreciation. 

Taxation;  Income  Tax;  Deduction;  Interest  Paid  by  Subsidiary  and 
Guaranteed  by  Parent 

-     ''"''-'"''  '      =     "•  21  July  1955 

The  general  principle  that  interest  paid  by  a  subsidiary  corporation  on 
indebtedness  guaranteed  by  a  parent  corporation  may  not  be  deducted  for 
income  tax  purposes  is  modified  to  a  certain  extent  by  the  statutory  pro- 


33]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  307 

vision  that  a  subsidiary  may  deduct  from  its  gross  income  interest  paid 
to  the  parent  corporation  in  such  proportion  as  the  borrowed  capital  of 
the  parent  corporation  is  to  the  total  assets  of  such  parent  corporation. 

Taxation;  Income  Tax;  Deduction;  Interest  Paid  by  Subsidiary  and 
Guaranteed  by  Parent 

19  July  1955 

Interest  paid  by  a  subsidiary  corporation  on  indebtedness  guaranteed  by 
the  parent  coi'poration  is  not  deductible  for  State  income  tax  purposes 
even  though  the  parent  corporation  is  a  foreign  corporation  and  does  no 
business  in  this  State. 

Taxation;  Income  Tax;  Deductions;  Light  Bill 

22  March  1955 

No  deduction  for  income  tax  purposes  of  bills  for  consumption  of  elec- 
tricity for  non-business  purposes  is  permitted  by  the  Revenue  Act.  A 
municipality  has  no  authority  to  levy  a  tax  on  the  consumption  of  elec- 
tricity. Calling  a  part  of  the  bill  a  "tax"  vdll  not  permit  the  consumer 
of  electricity  to  deduct  that  portion  of  the  bill  in  computing  his  income 
tax  liability. 

Taxation;  Income  Tax;  Deduction;  Loss  on  Forfeiture  of  Option 

-        j^.  ,,       .  19   September  1955 

Forfeiture  of  an  option  to  purchase  investment  property  gives  rise  to  a 
deductible  expense  under  North  Carolina  Income  Tax  Law. 

Taxation;  Income  Taxes;  Deductions;  Net  Economic  Loss; 
Application  of  Ratio 

'    '-  '   '""■'■•'  ■'-  .  ■       '  13  September  1955 

The  amount  of  net  economic  loss  which  may  be  carried  over  as  a  deduc- 
tion under  Section  322  (6)  of  the  Revenue  Act  is  limited  to  the  proportion 
of  such  loss  determined  by  applying  to  the  net  economic  loss  everywhere 
the  allocation  ratio  for  the  year  in  which  the  loss  is  incurred. 

Taxation;  Income  Taxes;  Deductions;  Taxes  Paid  to  Great  Britain  by 
North  Carolina  Beneficiary  of  Foreign  Trust 

27  September  1954 

A  North  Carolina  beneficiary  of  a  foreign  trust  is  not  entitled  to  deduct 
from   her   net   income   the   income   received   from   the   trust,   even   though 
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income  taxes  have  been  paid  on  the  trust  income  to  the  state  or  nation 
in  which  the  trust  is  located. 

Taxation;  Income;  Deductions;  Payment  for  Interest 
IN  Insurance  Agency 

9  February  1955 

When  one  partner  buys  the  other  partner's  interest  in  the  firm,  pay- 
ments by  him  to  the  retiring  partner  for  the  retiring  partner's  share  of 
the  good  will  of  the  firm  are  capital  expenditures  and  are  not  deductions 
from  the  purchaser's  gross  income.  Interest  paid  to  the  retiring  partner 
would  be  deductible.  •*   ', 

Taxation;  Income;  Deductions;  Payments  to  Widow  of 
Deceased  Employee 

21  July  1955 

Payments  by  a  corporation  to  the  widow  of  a  deceased  employee  may 
not  be  deducted  for  income  tax  purposes  by  the  corporation  when  the 
payments  constitute  a  gratuity  and  are  not  includable  in  the  income  of 

the  widow.  ■  .  >  f- 

Taxation;   Income  Taxes;   Deductions;   Premiums  on  Partnership 
,.  ■     ,.  ,,  ,  ..  Life  Insurance 

■■■-''  ,  15  June  1955 

Payments  of  premiums  by  a  partnership  on  cross-purchase  partnership 
insurance  policies  are  not  deductible  as  ordinary  and  necessary  expenses 
of  the  partners.  Generally  speaking,  the  proceeds  of  such  a  policy  received 
on  the  death  of  a  partner  are  not  includable  in  the  gross  income  of  the 
beneficiary.  The  opinion  also  discusses  the  question  of  whether  such  pro- 
ceeds are  includable  in  the  gross  estate  of  the  deceased  partner  for  the 
purpose  of  determining  inheritance  taxes  due  on  his  death. 

Taxation;   Income  Tax;   Deductions;   Resident  Member  of  New  York 
Partnership;   Nonresident  with  North  Carolina  Income 

21  March  1955 

A  resident  of  North  Carolina  who  reports  income  earned  in  another 
state  from  a  partnership  doing  business  there  may  claim  his  full  non- 
business deductions  under  Section  322  of  the  Revenue  Act.  Such  tax- 
payer may  also  claim  his  full  personal  exemption  under  Section  324  unless 
he   has   claimed   a   deduction   for   income   earned   in   another   state   under 
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Section  325.  A  nonresident  who  has  income  from  sources  in  North  Caro- 
lina may  deduct  therefrom  only  those  expenses  and  other  deductions  attrib- 
utable to  the  cost  of  earning-  such  income,  and  may  not  deduct  personal 
items,  such  as  contributions  to  charity  even  though  paid  with  funds 
received  from  the  North  Carolina  source. 

Taxation;   Income  Taxes;   Deductions;    Short-Term   Losses; 
Carry-Over  Loss 

31  March  1955 

This  opinion  discusses  the  limitations  on  the  net  economic  loss  carry-over 
deductions  arising  from  transactions  in  commodity  futures  or  in  corporate 
shares  or  bonds  of  corporations  or  governments  owned  less  than  one  year. 

Taxation;  Income  Taxes;  Deductions;  Support  For  Wife; 
No  Court  Order  or  Written  Agreement 

25  October  1955 

When  a  husband  and  wife  live  separate  and  apart,  the  husband  is  not 
entitled  to  the  $2,000  exemption  provided  by  Section  324  (b)  of  the 
Revenue  Act.  Support  money  furnished  the  wife  by  the  husband  is  not  a 
deduction  under  Section  322  (14)  unless  such  money  is  paid  pursuant  to 
the  terms  of  the  divorce  decree  or  a  written  separation  agreement. 

Taxation;  Income  Taxes;  Domestic  Corporations;  Deduction  for 
Income  Earned  in  Another  State;  Gross  Receipts  Tax 

14  September  1955 

A  domestic  corporation  required  to  pay  franchise  tax  to  another  state 
in  which  it  earns  income  is  not  entitled  to  a  deduction  under  Section 
322  (10)  (a)  for  the  amount  of  such  tax,  when  such  franchise  tax  is 
levied  on  gross  receipts  rather  than  on  net  income. 


Taxation;  Income  Tax;  Exemptions;   Charitable  Trust;   Deductions; 
Franchise  Tax;  Intangibles  Tax 

22  May  1956 

A  charitable  trust  does  not  constitute  a  charitable  corporation  for  the 
purpose  of  the  income  tax  exemption  statute.  Nor  is  it  an  organization  for 
the  purpose  of  obtaining  an  exemption  from  intangibles  tax.  However,  the 
trust  is  not  subject  to  the  franchise  tax,  and  contributions  to  the  trust 
are  deductible  for  income  tax  purposes. 
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Taxation;  Income  Taxes;  Exemptions;  Head  of  Household 

12  September  1955 

In  order  for  a  wife  to  claim  the  head  of  the  household  deduction  under 
G.  S.  105-149,  she  must  either  establish  that  she  is  in  fact  head  of  the 
household  due  to  her  husband's  physical  or  mental  inability  to  work  or 
failure  to  work  or  she  must  come  within  the  proviso  to  G.  S.  105-149 
(1)  (b).  Nothing  else  appearing,  the  mere  fact  that  she  furnishes  more 
than  one-half  of  the  family  support  does  not  entitle  her  to  this  exemption. 


Taxation;  Income  Tax;  Exemptions;  Married  Woman; 
Dependent  Children 

15  July  1954 

A  wife  living  with  her  husband  may  not  claim  their  children  as  de- 
pendents if  the  husband  has  a  gross  income  of  $500.00  or  more. 

Taxation;  Income  Tax;  Exemptions;  Married  Woman; 
Dependent  Children 

27  July  1954 

The  provision  in  the  income  tax  law  limiting  the  exemption  for  de- 
pendent children  to  the  person  entitled  to  claim  the  $2,000  exemption 
allowed  to  a  married  man  or  the  head  of  a  household,  and  thus  denying 
such  exemption  to  a  married  woman  living  with  her  husband,  he  making 
more  than  $500  per  year,  is  a  valid  statutory  provision. 


Taxation;  Income  Tax;  Exemptions;  Married  Woman  With 
Independent  Income 

3  March  1955 

The  Constitution  requires  that  a  married  woman  with  an  independent 
income  be  granted  a  personal  exemption  for  income  tax  purposes  in  an 
amount  of  not  less  than  $1,000. 

Taxation;  Income  Tax;  Exemptions;  Military  Income; 
National  Guard  Pay 

20  September  1954 

Income  earned  by  a  person  as  a  member  of  the  armed  forces  while  on 
active  duty  is  exempt  from  the  State  income  tax. 
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Taxation;  Income  Tax;  Exemptions;  Person  Living  on  Federal 
,     Area  Not  Exempt 

f.    .,    /•£.  .      :  r  10  January  1955 

The  fact  that  a  civilian  resides  on  a  Federal  area  within  this  State 
does  not  exempt  such  person  from  the  State  income  tax.  Special  taxation 
is  expressly  authorized  by  Title  4,  Section  106  of  the  United  States  Code. 


Taxation;  Income  Tax;  Exemptions;  United  States  Housing  Notes; 
United  States  Housing  Bonds 

■■'''■■■'       •■'  14  July  1955 

United  States  housing  notes  and  United  States  housing  bonds  which  are 
obligations  of  the  Federal  government  are  exempt  from  the  State  in- 
tangibles tax  and  interest  thereon  is  exempt  from  the  State  income  tax. 

Taxation;  Income  Tax;  Exemptions;  Carolina  Country  Club, 
Wake  County,  North  Carolina 

>  14  July  1955 

The  Carolina  Country  Club,  Wake  County,  North  Carolina,  is  not  sub- 
ject to  State  income  or  franchise  tax. 


Taxation;  Income  Taxes;  Exemptions;  Charitable  Trust 

22  May  1956 

A  charitable  trust  does  not  constitute  a  charitable  corporation  for  the 
purpose  of  the  income  tax  exemption  statute.  Nor  is  it  an  organization 
for  the  purpose  of  obtaining  an  exemption  from  intangibles  tax.  However, 
the  trust  is  not  subject  to  the  franchise  tax,  and  contributions  to  the  trust 
are  deductible  for  income  tax  purposes. 


Taxation;  Income  Tax;  Exemptions;  Community  "Little  Theater" 
Organization;  G.  S.  105-138  (6) 

30  April  1956 

A  community  "Little  Theater"  which  is  organized  and  operated  ex- 
clusively for  pleasure,  recreation,  and  other  non-profitable  purposes,  with 
no  part  of  its  net  earnings  inuring  to  the  benefit  of  any  private  stock- 
holder or  member,  is  exempt  from  State  income  taxes. 
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Taxation;  Income  Tax;  Exempt  Corporations;  Sunday  School  of  the 
Southern  Baptist  Convention 

'  -        ■    '  11  March  1955 

The  Sunday  School  of  the  Southern  Baptist  Convention  is  a  religious  or 
educational  corporation  not  operated  for  profit  and  is  exempt  from  the 
franchise  tax  and  the  income  tax  by  Sections  213  and  314  of  the  Revenue 
Act. 

Taxation;  Income  Tax;  Exemptions 

24  August  1954 

A  nonprofit  development  corporation  organized  and  operated  for  the 
purpose  of  attracting  new  industry  to  a  town  is  exempt  from  the  State 
franchise  and  income  tax. 


Taxation;  Income;  Exemptions;  Head  of  the  Household;  Gross  Income 

.  "  12  August  1955 

In  determining  the  "gross  income"  of  a  husband  for  purposes  of  deciding 
whether  his  wife  may  claim  the  $2,000  exemption  as  head  of  the  house- 
hold, the  basic  rule  is  that  gross  income  is  the  figure  from  which  all  de- 
ductions allowed  by  Section  322  are  subtracted. 


Taxation;  Income  Taxes;  Exemptions;  Husband 
Not  Living  with  Wife 

25  October  1955 

When  a  husband  and  wife  live  separate  and  apart,  the  husband  is  not 
entitled  to  the  $2,000  exemption  provided  by  Section  324  (b)  of  the  Reve- 
nue Act.  Support  monej'  furnished  the  wife  by  the  husband  is  not  a  de- 
duction under  Section  322  (14)  unless  such  money  is  paid  pursuant  to 
the  terms  of  the  divorce  decree  or  a  written  separation  agreement. 


;    Taxation;  Income;  Exemptions;  Indians  on  Reservation 

.  '  13  June  1955 

Indians   receiving   income   on   reservations    in   this    State   are   liable   for 
North  Carolina  income  taxes  on  such  income. 


» 
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Taxation;  Income;  Exemptions;  Law  Enforcement  Officers' 
Benefit  and  Retirement  Fund 

19  October  1955 

Retirement  allowance  payments  from  the  Law  Enforcement  Officers 
Benefit  and  Retirement  Fund  are  taxable  income. 

Taxation;  Income;  Exemptions 

13  February  1956 

A  cooperative  breeding  association  organized  under  Subchapter  (5)  of 
Chapter  54  of  the  General  Statutes  is  entitled  to  the  conditional  income 
tax  exemption  provided  by  Paragraph  (9)  of  G.  S.  105-138.  Such  coop- 
erative is  subject  to  income  tax  on  any  net  income  not  allocated  to  patrons 
on  a  patronage  basis  and  distributed  either  in  cash,  stock,  certificates  or 
in  some  other  manner  which  discloses  to  each  patron  the  amount  of  his 
patronage  refund. 

Taxation;  Income;  Exemptions;  Military  Service  Pay;  End  of  War 

23  September  1955 

For  purposes  of  G.  S.  105-141,  which  allows  exemption  of  salary  com- 
pensation of  members  of  the  armed  forces  "during  the  continuance  of  the 
second  World  War,"  as  amended  by  Act  of  1953  General  Assembly  ex- 
tending this  exemption  to  veterans  of  the  Korean  conflict,  such  exemption 
terminates  as  of  January  31,  1955,  by  reason  of  Executive  Order  No. 
10585,  promulgated  by  President  Eisenhower,  which  terminates  combatant 
activities  in  Korea.  Therefore,  from  and  after  February  1,  1955,  compen- 
sation received  for  service  in  the  armed  forces  should  be  reported  for  State 
income  tax  puposes. 


Taxation;  Income  Tax;  Exemptions;  Non-resident 
Earning  Income  in  North  Carolina 

21  March  1956 

(1)  Any  non-resident  individual  earning  income  in  North  Carolina  is 
entitled  to  all  allowable  deductions  under  Section  322  to  the  extent  that 
such  deductions  are  connected  with  income  arising  from  sources  within 
the  State,  that  is,  such  deductible  expenses  as  are  incurred  in  earning  the 
income  in  this  State. 

(2)  A  non-resident  individual  owning  an  established  business  or  who  is 
a  partner  in  an  established  business  in  this  State  is  allowed  deductions 
under  Section  322  to  the  extent  that  they  are  connected  with  income  earned 
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in  this  State,  and,  in  addition,  such  individuals  are  entitled  to  all  other 
deductions  allowed  in  the  Revenue  Act.  Such  other  deductions  are  au- 
thorized on  a  pro  rata  basis;  that  is,  in  the  proportion  that  the  non-resi- 
dent individual's  gross  income  earned  within  this  State  bears  to  his  total 
gross  income  for  the  same  period  earned  both  within  this  State  and  in  his 
state  of  residence.  In  substance,  this  means  that  the  non-resident  indi- 
vidual owning  an  established  business  or  who  is  a  partner  in  an  estab- 
lished business  in  this  State  is  entitled  to  all  deductions  which  are  con- 
nected with  income  earned  in  this  State,  and,  in  addition,  is  authorized 
non-business  deductions  in  the  proportion  that  his  gross  income  earned 
within  this  State  bears  to  the  total  gross  income  earned  both  in  North 
Carolina  and  in  his  resident  state. 

(3)  A  non-resident  individual  earning  income  within  this  State  is  en- 
titled to  the  exemptions  authorized  under  Section  324  in  proportion  that  his 
gi-oss  income  earned  within  this  State  bears  to  the  total  gross  income 
earned  both  within  and  without  this  State;  provided,  that  a  non-resident 
individual  who  claims  no  deduction  because  of  income  earned  outside  North 
Carolina  is  entitled  to  the  full  exemptions  provided  in  Section  324. 

Taxation;  Income;  Exemptions;  Resident 

24  March  1955 

Where  a  resident  earns  income  in  this  and  in  another  state  and  is  allowed 
a  deduction  because  the  other  state  taxes  the  portion  of  the  income  earned 
there,  he  may  claim  only  the  same  proportion  of  the  normal  personal  ex- 
emptions in  this  state. 

Taxation;  Income;  Exemptions;  Resident  Member  op  New  York 
Partnership;  Nonresident  with  North  Carolina  Income 

21  March  1955 

A  resident  of  North  Carolina  who  reports  income  earned  in  another 
state  from  a  partnership  doing  business  there  may  claim  his  full  non- 
business deductions  under  Section  322  of  the  Revenue  Act.  Such  taxpayer 
may  also  claim  his  full  personal  exemption  under  Section  324  unless  he  has 
claimed  a  deduction  for  income  earned  in  another  state  under  Section  325. 
A  nonresident  who  has  income  from  sources  in  North  Carolina  may  deduct 
therefrom  only  those  expenses  and  other  deductions  attributable  to  the 
cost  of  earning  such  income,  and  may  not  deduct  personal  items,  such  as 
contributions  to  charity  even  though  paid  with  funds  received  from  the 
North  Carolina  source. 

.     .>        Taxation;  Income;  Exemptions;  Wife  Claiming  $2,000 
Exemption;  "Gross  Income" 

■  '  "  6  July  1955 

For  purpose?  of  detei-mining  the  wife's  right  to  a  $2,000  exemption,  the 
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husband's   "gross   income"   from   a   mercantile   business    is    the    difference 
between  his  gross  receipts  from  sales  and  the  cost  of  the  goods  sold. 

Taxation;  Income  Tax;  Expense  Allowance;  Governor 

13  January   1955 

Where  an  employee,  including  a  State  official,  is  given  an  expense  allow- 
ance or  reimbursement  for  expenses  incurred  in  performing  the  duties 
of  his  employment,  such  expense  allowance  or  reimbursement  should  be 
added  to  gross  income  and  the  actual  expense  incurred  should  be  claimed 
as  a  deduction  in  computing  such  person's  income  tax  liability. 

Taxation;  Income  Taxes;  Franchise  Taxes;  Foreign  Corporation; 
Doing  Business;  Appointment  of  Process  Agent 

8  September  1955 

The  mere  appointment  by  a  foreign  corporation  of  a  process  agent  for 
the  purpose  of  meeting  the  requirements  of  Subsection  (c)  of  G.  S. 
55-38.1,  as  amended  in  1955,  does  not  constitute  doing  business  in  North 
Carolina  within  the  meaning  of  the  Franchise  and  Income  Tax  Articles. 
Any  additional  activity,  however,  might  constitute  doing  business. 

Taxation;  Income  Tax;  Foreign  Corporations;  Doing  Business; 
Pension  Trusts 

,  7  December  1954 

When  a  foreign  corporation  buys  a  manufacturing  plant  in  North  Caro- 
lina and  executes  a  lease-back  ccntract  with  the  seller,  such  corporation 
is  doing  business  in  North  Carolina.  A  foreign  bank  may  not  be  admitted 
to  do  business  In  North  Carolina.  The  exemption  of  a  pension  trust  from 
income  tax  liability  under  the  Federal  law  is  prima  facie  basis  for  such 
exemption  under  the  State  law  but  is  not  conclusive. 

Taxation;  Income  Taxes;  Foreign  Corporations;  Doing  Business; 
Sales  Factor;  N.  C.  Inventory;  Shipments  Out  of  State 

13  September  1955 

A  foreign  corporation  maintaining  a  warehouse  inventory  in  North 
Carolina,  with  shipments  being  made  directly  from  the  inventory,  is  doing 
business  in  North  Carolina  for  income  tax  purposes.  Sales  made  through 
the  North  Carolina  warehouse  should  be  included  in  the  sales  factor, 
whether  those  sales  are  made  to  North  Carolina  merchants  or  to  merchants 
outside  of  North  Carolina. 
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Taxation;   Income  Taxes;   Foreign  Corporations;   Domestication; 
Selling  from  Inventory  Maintained  in  State 

^^  "  28  October  1955 

A  foreign  corporation  which  maintains  in  this  state  an  inventory  of 
goods  from  which  sales  are  made  is  "doing  business"  in  this  state  and  is 
required  to  domesticate. 


Taxation;  Income  Taxes;  Gross  Income;  Jurisdiction  to  Tax; 
Income  Earned  in  Foreign  Country 

7  March  1955 

A  North  Carolina  resident  receiving  salary  for  personal  services  rendered 
in  Iceland  is  required  to  report  the  income  and  pay  tax  on  it  to  North 
Carolina  unless  he  is  required  to  pay  income  tax  to  Iceland  on  this  salary. 


Taxation;  Income;  Foreign  Corporation;  Unitary  Business;  Interest 
on  Federal  Tax  Refunds  ;  Profit  from  Dealing  in  Cotton  Futures 

24  November  1954 

When  a  corporation  purchases  the  assets  of  another  corporation  includ- 
ing a  claim  for  income  tax  refund  from  the  United  States,  the  selling 
corporation  not  doing  business  in  North  Carolina,  interest  on  such  tax 
refunds  is  not  part  of  the  purchasing  corporation's  unitary  income  and 
should  not  be  included  in  computing  the  purchasing  corporation's  income 
tax  liability  to  North  Carolina. 

Income  from  transactions  in  cotton  futures  engaged  in  by  a  foreign 
corporation  operating  cotton  mills  in  North  Carolina  is  part  of  its  unitary 
income  notwithstanding  a  statement  that  the  particular  transaction  was 
engaged  in  by  speculation  and  not  for  hedging. 


Taxation;  Income;  Gross  Income;  Annuities;  Civil  Service 
Retirement  Fund;  Payments  to  Widovv 

20  July  1955 

Annuity  payments  made  by  the  Civil  Service  Retirement  System  to  the 
widow  of  a  deceased  employee  of  the  Federal  Government  are  subject  to 
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the  North  Carolina  income  tax.  The  payments  are  reportable  under  the 
annuity  rule  contained  in  Section  317  of  the  Revenue  Act.  The  cost  basis 
is  the  amount  contributed  to  the  System  by  the  deceased  employee. 

Taxation;  Income  Taxes;  Gross  Income;  Capital  Gains  Distribution; 
Taxability  to  Recipients 

■!•  14  September  1955 

The  North  Carolina  revenue  law  makes  no  special  provision  for  long 
term  capital  gains,  such  income  being  reported  as  ordinary  income,  and 
where  there  is  distribution  of  capital  gains  by  a  regulated  investment 
company,  either  in  cash  or  in  stock  at  the  option  of  the  shareholder,  such 
distribution  must  be  reported  as  income  under  the  law  of  this  State. 

Taxation;  Income;  Gross  Income;  Damages  Received  for  Loss  of 
Business  Due  to  Libel 

14  July  1955 

The  sum  of  money  recovered  by  a  business  firm  by  reason  of  compromise 
of  a  libel  suit  seeking  damages  for  loss  of  business  must  be  included  in 
gross  income  for  State  income  tax  purposes. 

Taxation;  Income;  Gross  Income;  Employees'  Accident,  Health  and 
Welfare  Trust;  Employer  Contributions  as  Income  to  Employees 

^,..,-^..    .-■■■  ,,  .        :      r   .    .  21  November  1955 

Payments  made  by  employers  to  the  Boilermakers  National  Health  and 
Welfare  Fund  for  the  purpose  of  procuring  hospitalization  insurance  for 
employees  are  paid  as  compensation  and  constitute  gross  income  to  the 
employees. 

,  Taxation;  Income;  Gross  Income;  Exclusions; 

'"-'  '  Health  and  Sick  Leave  Plan 

17  February  1956 

Hospital  and  medical  care  payments  made  under  an  employees'  benefit 
plan  of  the  named  company  constitute  gross  income  to  the  employees  re- 
ceiving the  payments.  Temporary  disability  benefits  paid  under  the  plan 
likewise  constitute  gross  income  to  the  employees. 

'  ,         Taxation;  Income;  Gross  Income;  Fellowships 

12  July  1955 

The  test  of  whether  a  fellowship  award  to  a  graduate  student  is  taxable 
income  is  whether  in  return  for  the  award  the  recipient  performs  personal 
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services  or  merely  pursues  his  training  in  the  same  way  as  any  student 
who  does  not  receive  such  award. 

Taxation;  Income;  Gross  Income;  Fellowship 

..,   ,>i.  .;  ..  ;  .  13  June  1955 


A  fellowship  or  scholarship  grant  is  taxable  income  if  the  recipient 
performs  for  the  institution  some  service  he  would  not  otherwise  be  obli- 
gated to  perform  and  which  the  institution  would  have  to  employ  someone 
else  to  perform  if  he  were  not  available.  If  the  recipient  performs  no  service 
but  is  in  all  respects  like  a  student  who  pays  his  entire  fees  with  his  own 
funds,  such  grant  is  a  gift  and  is  not  taxable  under  Section  317  of  the 
Revenue  Act. 

:,      Taxation;  Income;  Gross  Income;  Gratuitous  Payment 
TO  Widow  of  Employee 

;    ^--'••-;'=i: '^4       ,  18  March  1955 

A  gratuitous  payment  made  by  a  corporation  to  the  widow  of  a  deceased 
employee  does  not  constitute  income  to  the  widow,  providing  the  payment 
is  in  actuality  a  gift  and  providing  the  corporation  does  not  have  a  regular 
practice  of  making  such  gifts  to  the  widows  of  deceased  employees  and  the 
payment  was  not  made  pursuant  to  any  provisions,  either  written  or  oral, 
of  the  contract  of  employment  between  the  corporation  and  the  deceased 
employee.  If  such  payments  have  occurred  with  such  frequency  as  to  permit 
the  conclusion  that  their  making  is  a  regular  practice,  the  payment  would 
constitute  gross  income  to  the  recipient. 

Taxation;  Income;  Gross  Income;  Involuntary  Conversion, 
Section  319 1/^  of  the  Revenue  Act 

;3;'ii»!r~r!i,t'>?v'f    ':if.'<X»",I  "<•  ".I   I'lAOi 

"     ,    -".   ,„  ^  r  -r. .  .A-.u  22  March  1956 

A  taxpayer  who  owns  stock  in  a  corporation  owning  race  tracks  in  New 
York,  which  corporation  is  ordered  dissolved  under  recent  legislation  in 
New  York,  with  the  stockholders  forced  to  accept  the  offer  of  a  set  price 
for  their  stock  or  undergo  condemnation  proceedings,  sustains  an  involun- 
tary conversion  within  the  meaning  of  Section  319%  (G.  S.  105-144.1)  of 
the  Revenue  Act.  After  selling  such  stock,  which  was  held  for  investment 
purposes,  the  taxpayer  invested  the  money  received  in  the  stock  of  other 
various  corporations  not  necessarily  engaged  in  race  track  activities.  Under 
these  facts,  the  taxpayer  has  acquired  "other  property  similar  or  related 
in  service  or  use  to  the  property  so  converted"  for  purposes  of  Section 
319%;  and  under  this  section  no  taxable  gain  is  realized  on  the  sale  of 
the  race  track  stocH, 
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Taxation;  Income  Tax;  Gross  Income;  Payment  from  Surplus  to 
Single  Stockholder  Not  a  Dividend 

When  a  member  of  a  closely-held  corporation  retires,  is  paid  the  par 
value  of  his  stock,  representing  his  investment  in  the  corporation,  and  in 
addition  is  paid  his  share  of  the  accumulated  surplus,  based  upon  his 
equity  in  the  corporation,  such  payment  of  a  share  of  the  surplus  does  not 
constitute  a  dividend  within  the  meaning-  of  Subsection  (5)  of  G.  S.  105-147 
(Section  322  of  the  Revenue  Act),  which  permits  for  State  income  tax 
purposes  the  deduction  of  dividends  to  the  extent  of  the  proportion  that 
said  corporate  income  has  been  subject  to  State  income  taxation. 


Taxation;  Income;  Gross  Income;  Pension  Received  by 
Disabled  Veteran 

'  ''         '■       ""■'-■•'  "'■'■''  9  March  1956 

A  veteran  of  World  War  I,  or  a  veteran  who  was  in  military  service  at 
any  time  between  December  7,  1941  and  January  31,  1955,  and  who  is 
receiving  a  pension  or  compensation  "for  or  on  account  of  wounds  or 
physical  disabilities  contracted  or  sustained"  during  such  military  service 
is  not  required  to  pay  North  Carolina  income  tax  on  such  pension  or  com- 
pensation. 


Taxation;  Income;  Gross  Income;  Premiums  on  Employee's 
Group  Insurance 

.V.'-....      ^:.  ;        •  ■^  .      .  :     ■..;,  24  April  1956 

When  an  employer  pays  the  premium  on  an  insurance  policy  for  the 
benefit  of  an  employee,  payment  of  such  premiums  constitutes  gross  in- 
come to  the  employee. 


ji- 5  =    Taxation;  Income  Taxes;  Gross  Income;  Proceeds  of    ■      -•-• 
- '  :■    - "'  Partnership  Life  Insurance  •    -  ;   • 

15  June  1955 

Payments  of  premiums  by  a  partnership  on  cross-purchase  partnership 
insurance  policies  are  not  deductible  as  ordinary  and  necessary  expenses 
of  the  partners.  Generally  speaking,  the  proceeds  of  such  a  policy  received 
on  the  death  of  a  partner  are  not  includable  in  the  gross  income  of  the 
beneficiary.  The  opinion  also  discusses  the  question  of  whether  such  pro- 
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ceeds  are  includable  in  the  gross  estate  of  the  deceased  partner  for  the 
purpose  of  determining  inheritance  taxes  due  on  his  death. 

Taxation;  Income;  Gross  Income;  Recognition  op  Gain  or  Loss; 
Exchange  of  Standing  Timber  for  Real  Property 

24  November  1954 

An  exchange  of  the  right  to  cut  and  remove  standing  timber  for  farm 
land  and  woodland  is  an  exchange  of  property  of  like  kind  within  the 
meaning  of  Section  320  of  the  Revenue  Act  and  the  gain  from  the  ex- 
change is  excludable  from  the  gross  income. 

Taxation;  Income;  Gross  Income;  Reporting  Cash  Payment 
Received  by  Minister  for  House  Rent 

15  November  1955 

Under  G.  S.  105-141  (f),  the  rental  value  of  a  dwelling  furnished  to  a 
minister  of  the  gospel  as  part  of  his  compensation  may  be  excluded  for 
income  tax  purposes;  but  a  cash  payment  to  a  minister  of  the  gospel  who 
is  entitled  a  rental  allowance  may  not,  under  G.  S.  105-141  (f),  be  ex- 
cluded by  the  minister  in  reporting  income  for  State  tax  purposes. 

Taxation;  Income;  Gross  Income;  Reporting  Salary  Earned  by 
Decedent  Before  His  Death  and  Paid  to  His  Estate 

'  '  21  March  1956 

Income  earned  by  a  decedent  but  not  received,  either  actually  or  con- 
structively, prior  to  the  decedent's  death  should  be  treated  as  an  account 
receivable  to  the  estate  and  reported  for  inheritance  tax  purposes.  But  such 
amounts  are  not  subject  to  North  Carolina  income  tax. 

Taxation;  Income;  Gross  Income;  Retirement  Benefits 

10  February  1955 

Where  an  employee  contributes  to  a  retirement  fund,  benefits  received 
from  such  fund  are  gross  income  except  that  only  3%  of  such  benefits  are 
regarded  as  gross  income  until  the  employee  has  recovered  his  entire  con- 
tributions to  that  fund. 

Taxation;  Income;  Gross  Income;  Sale  of  Real  Estate;  Repossession 
of  Property  Upon  Default;  Reporting  on  Installment  Basis 

18  January  1956 

In  1946  the  taxpayer  acquired  certain  real  property  for  which  he  paid 
$12,000,  and  in  1951  when  the  property  had  an  adjusted  basis  of  $9,600 


33]  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  321 

(cost  less  $2,400  depreciation)  the  taxpayer  sold  the  property  for  a  total 
price  of  $20,000,  which  price  was  paid  by  the  purchaser's  transferring  to 
the  taxpayer  other  real  property  having  a  net  value  of  $4,130,  and  giving 
the  taxpayer  a  note  for  the  amount  of  $15,870,  secured  by  a  mortgage  on 
the  property  sold.  In  1953,  the  purchaser  being  unable  to  pay  the  note 
when  it  became  due,  reconveyed  the  mortgaged  property  to  the  taxpayer 
as  payment  for  the  full  amount  of  the  note,  thus  giving  the  taxpayer 
title  and  possession  to  the  real  property  for  which  he  had  originally  paid 
$12,000,  and  in  addition  giving  him  title  and  possession  to  a  parcel  of 
real  estate  having  a  cost  basis  of  $4,130.  On  these  facts,  the  taxpayer 
realized  a  gain  of  $10,400  in  the  taxable  year  1951,  as  it  is  well  settled  tax 
law  that  the  tax  consequences  of  a  given  transaction  are  computed  on  the 
basis  of  what  took  place  during  the  taxable  year,  without  reference  to 
what  may  have  occurred  in  a  subsequent  year.  The  taxpayer  may  elect  to 
report  the  entire  gain  on  such  transaction  for  the  year  in  which  the  trans- 
action was  made,  or  elect  to  report  the  gain  on  an  installment  basis  if 
the  amount  of  the  payments  received  in  the  year  of  sale  do  not  exceed 
30%  of  the  selling  price. 


Taxation;  Income;  Gross  Income;  Taxability  of 
'  :  I  .  Distribution  in  Spin-Off 

■''  3  December  1954 

The  distribution  of  the  stock  of  a  new  corporation  to  the  stockholders 
of  the  old  corporation  as  a  result  of  a  spin-off  reorganization  constitutes 
taxable  income  to  the  recipients  of  the  stock. 


'  "       Taxation  ;  Income  Tax  ;  Intangibles  Tax  ; 
New  Housing  Authority  Bonds 

10  January  1956 

The  so-called  "New  Housing  Authority  Bonds"  are  subject  to  the  same 
tax  consequences  as  the  earlier  Housing  Authority  Bonds  issued  by  local 
housing  authorities. 


Taxation;  Income  Tax;  Life  Insurance  Endowment  Contract 

4  April  1955 

When  an  endowment  contract  with  a  life  insurance  company  matures 
and  payments  are  made  in  accordance  therewith  to  the  contract-holder,  3% 
of  such  payments  must  be  reported  as  gross  income  for  state  income  tax 
purposes. 
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Taxation;  Income  Tax;  Non-Resident;  Exemptions; 
Credit  for  Tax  Paid  Home  State 

27  September  1955 

In  determining  the  exemption  allowed  an  individual  whose  income  is 
derived  partly  from  this  state  and  partly  from  another  state,  the  method 
of  computation  is  to  multiply  the  normal  exemption  by  the  gross  income 
in  North  Carolina  and  divide  the  product  by  the  gross  income  wherever 
received.  In  determining  the  credit  allowed  on  North  Carolina  income 
taxes  to  a  resident  of  another  state  for  income  tax  paid  to  that  state  on 
North  Carolina  net  income,  the  method  of  computation  is  to  multiply  the 
tax  paid  to  the  other  state  by  the  gross  income  in  North  Carolina,  and 
divide  the  product  by  the  gross  income  wherever  earned. 

Taxation  ;  Income  Tax  ;  Resident  or  Nonresident 

•^  20  September  1955 

For  purposes  of  the  State  Income  Tax  Law  a  person  remains  a  resident 
of  North  Carolina  under  the  following  circumstances:  Taxpayer  separated 
from  his  wife  while  living  in  North  Carolina  during  the  early  part  of  1946. 
On  or  about  the  first  day  of  August  1946,  the  taxpayer  left  the  continental 
limits  of  the  United  States  as  an  employee  of  a  construction  company,  to 
work  in  Okinawa.  The  taxpayer  states  that  when  he  left  for  this  employ- 
ment, he  had  "no  intention  of  specifically  returning  to  the  State  of  North 
Carolina  but  rather  was  on  call  from  his  employer  and  could  be  sent  any- 
where throughout  the  world."  The  taxpayer  remained  in  Okinawa  through- 
out 1947,  returning  to  the  United  States  in  the  early  part  of  1948.  Some- 
time during  1948,  the  taxpayer  returned  to  North  Carolina  while  still  an 
employee  of  the  construction  company.  The  taxpayer  states  that  before 
he  left  North  Carolina  in  1946  a  property  settlement  had  been  made  with 
his  wife.        mkj.  ui 


■..:.) 


Taxation;  Income  Taxes;  Trusts;  Income  Not 
Distributable  During  Income  Year 


12  April  1956 

Where  a  resident  fiduciary  has  in  his  hands  trust  funds  held  for  the 
benefit  of  a  nonresident  beneficiary  with  power  to  distribute  income  to  the 
beneficiary  in  his  discretion  and  no  distribution  is  made  during  the  income 
tax  year,  the  income  was  not  distributed  or  distributable  and  was  there- 
fore taxable  to  the  fiduciary  under  Section  315  of  the  Revenue  Act. 
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Taxation  ;  Inheritance  Taxes  ;  Compromise  ;  Compromise  with 
Other  States  ;  Dispute  as  to  Residence 


2i!ii.!    iul'  Uk 


14  March  1956 


The  Revenue  Act  does  not  authorize  the  Commissioner  to  enter  into  a 
compromise  agreement  with  other  states  for  the  purpose  of  determining  the 
i-esidence  of  decedents. 

Taxation;  Inheritance  Taxes;  Determination  of  Residence 

11  August  1954 

The  Inheritance  Tax  Act  does  not  define  the  word  "resident".  Thus, 
residence  for  North  Carolina  inheritance  tax  purposes  is  determined  under 
the  general  pi'inciples  of  case  law. 

Taxation  :  Inheritance  Taxes  ;  Devise  for  Use  During  Widowhood 

:i.:,.j>..  .Ki^.u  ■■.-. -i     -i:  i'  <       ■^•\,  14  September  1955 

A  devise  to  a  widow  to  hold  and  use  "as  she  thinks  best"  during  her 
widowhood,  and  over  to  others  upon  her  remarriage,  creates  only  a  life 
estate  in  the  widow  for  purposes  of  computing  the  North  Carolina  in- 
heritance tax. 


Taxation;  Inheritance  Taxes;  Gift  Taxes;  Exemptions; 
University  of  North  Carolina 

■ '*'^  '''''''■'■•     '■"  19  August  1954 

The  University  of  North  Carolina  is  exempt  from  the  payment  of  State 
income  taxes  and  gifts,  devises,  and  bequests  made  to  it  are  exempt  from 
the   North   Carolina  inheritance  and  gift  taxes. 


,,<,  •  ,,.-,.         Taxation;  Inheritance  Taxes;  Gross  Estate; 

Co-owned  Government  Bonds  ,     .... 

^;-c.:5j  .<:'"■'  r.  v- t,  /  .;/.,.     ;  ,.;;  .  :    ;.,;,;;'   15  February  1955 

For  the  purpose  of  determining  the  North  Carolina  inheritance  taxes, 
co-owned  United  States  Government  bonds  must  be  included  in  the  estate 
of  the  purchaser,  where  the  bonds  were  bought  with  the  purchaser's  funds 
and  the  purchaser  had  not  completed  an  inter  vivos  gift  of  the  bonds  at 
the  time  of  his  death. 
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Taxation;  Inheritance;  Gross  Estate;  Death  Benefits; 
Right  to  Designate  Beneficla.ry 

.;      :  ,.,,  12  May  1955 

The  commuted  value  of  death  benefits  payable  under  the  named  cor- 
poration's retirement  plan  on  account  of  the  death  of  an  employee  must  be 
included  in  the  gross  estate  of  the  employee  for  the  purpose  of  determining 
the  North  Carolina  inheritance  taxes  if  the  employee  had  any  vested  in- 
terest in  the  plan.  The  right  of  the  employee  to  name  the  beneficiary  is  a 
sufficient  vested  interest  for  this  purpose. 

Taxation;  Inheritance  Taxes;  Gross  Estate;  Exclusion; 
National  Service  Life  Insurance 

;  12  April  1956 

The  proceeds  from  National  Service  Life  Insurance  policies  are  exempt 
from  State  inheritance  taxes,  even  though  the  proceeds  go  to  the  estate. 

Taxation;  Inheritance;  Gross  Estate;  Federal  Bond: 

Joint  Ownership 

12  June  1956 

Series  "E"  war  bonds  purchased  in  the  name  of  the  decedent  "or"  an- 
other person  are  includable  in  the  decedent's  gross  estate  unless  the 
evidence  clearly  shows  that  a  completed  inter  vivos  gift  of  the  bonds  was 
made. 

Taxation;  Inheritance  Taxes;  Gross  Estate; 
Joint  United  States  Bonds 

26  May  1955 

United  States  Savings  Bonds  issued  in  the  name  of  the  purchaser  or 
other  designated  person  must  be  included  in  the  gross  estate  of  the  pur- 
chaser for  determining  North  Carolina  inheritance  taxes  due  on  account 
of  the  death  of  the  purchaser,  unless  during  the  lifetime  of  the  purchaser 
such  bonds  were  given  to  the  other  designated  person.  However,  such  bonds 
are  not  part  of  the  estate  for  administration  purposes. 

Taxation;  Inheritance;  Gross  Estate;  Nature  op  Oil  Lease 

.  A  1  July  1954 

Both  the  lessor's  and  lessee's  interest  in  an  oil  lease  in  Texas  constitutes 
real  property  and  cannot  be  subject  to  the  North  Carolina  Inheritance  Tax 
even  though  the  lessor  or  lessee  dies  a  North  Carolina  resident. 
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Taxation;  Inheritance  Taxes;  Liability  of  Executor, 
Heir  and  Purchasers 

4  August  1954 

Inheritance  taxes  become  a  lien  on  the  property  transferred.  The  heir 
remains  liable  for  the  payment  of  the  taxes  and  any  of  his  property  may 
be  sold  for  such  payment. 


Taxation;  Inheritance  Taxes;  Lien;  Bona  Fide  Purchasers 

14  September  1955 

The  lien  created  by  Section  18  of  the  Inheritance  Tax  Article  continues 
in  effect  even  though  the  pi'operty  has  been  sold  to  a  bona  fide  purchaser 
for  value. 


Taxation;  Intangibles  Tax;  Exemptions;  Bonds  op 
Religious  Institution  Not  Exempt 

1  October  1954 

A  bond  issued  by  a  religious  organization  and  held  by  a  private  owner 
is  not  exempt  from  the  intangibles  tax  and  the  interest  thereon  is  not 
exempt  from  income  tax. 


'    Taxation;  Intangibles  Tax;  Exemptions;  Employees' 
Recreation  Trust  Fund 

21  July  1955 

The  income  of  a  trust  fund  designed  to  provide  recreation  facilities  and 
promote  recreational  and  social  activities  for  employees  of  a  corporation 
is  tax  exempt  and  the  funds  of  such  trust  are  exempt  from  the  intangibles 
tax. 


Taxation;  Intangibles  Tax;  Notice  and  Other  Evidence  of  Debt 

13  December  1954 

Loans  made  by  a  small  loan  business  are  not  subject  to  local  ad  valorem 
property  taxation,  but  notes  and  other  evidences  of  debt  are  subject  to  the 
State  intangibles  tax  pursuant  to  the  provisions  of  G.  S.  105-202. 
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Taxation;  Intangibles  Tax;  Operation  in  Federal  Area; 
Franchise  Tax 

i'^..  ,'.^iii  .  ,r    ,  11  October  1955 

A  foreign  corporation  which  conducts  its  business  activity  in  North 
Carolina  wholly  within  an  area  over  which  the  Federal  government  has 
exclusive  jurisdiction  is  not  liable  for  State  franchise  tax  on  capital  stock, 
surplus  and  undivided  profits.  Under  the  circumstances  presented,  the  ac- 
counts receivable  and  bank  deposits  of  the  corporation  are  not  subject  to 
intangibles  tax. 


Taxation;  Intangibles  Tax;  Proceeds  of  Involuntary  Conversions 

■•'■■■■    -^  i''ii   'j' !i   iMioti  ..;   .i:,  •  io-   fj'^  ,(*    .it-    :•. 

10  January  1956 

Monies  derived  from  the  involuntary  conversion  of  real  estate,  as 
through  condemnation  proceedings,  are  subject  to  the  intangibles  tax,  al- 
though the  real  estate  which  was  involuntarily  converted  into  cash  had 
been  listed  for  taxes  and  taxes  paid  thereon. 

Taxation;  Intangibles  Tax;  Purposes  for  Which  Tax  May  be 
Expended;  Beer  and  Wine  Tax;  Franchise  Tax 

.■•lij  'Miiu.i,  2  June  1955 

'•  ).  ■  ■  , 

Intangibles  taxes  allocated  to  a  municipality  must,  by  statute,  be  dis- 
tributed and  used  in  proportion  to  other  property  tax  levies  made  for  the 
various  funds  and  activities  of  the  taxing  unit  receiving  the  allotment.  Beer 
and  wine  crown  tax  revenues  distributed  to  a  county  or  city  may  be  used 
as  any  other  general  or  surplus  fund  of  the  unit,  and,  therefore,  apparently 
could  be  used  for  any  public  purpose  including  non-necessary  as  well  as 
necessary  expenses.  No  statutory  limitation  is  made  with  respect  to  the  use 
of  franchise  tax  funds  distributed  to  a  city,  and  it  would  appear  that  such 
funds  could  likewise  be  used  for  any  proper  public  purpose  including  non- 
necessary  as  well  as  necessary  expenses. 


Taxation;  License  Tax;  Attorneys  and  Doctors;  Contractors; 

Collection 

23  August  1955 

'  Municipalities  cannot  impose  privilege  license  taxes  on  attorneys  and 
doctors  for  the  privilege  of  engaging  in  their  professions.  A  municipalty 
can  impose  a  license  tax  on  contractors  and  electricians.  G.  S.  105-54;  G.  S. 
105-91. 
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Taxation  ;  License  Taxes  ;  Automobiles  and  Service  Stations 

29  May  1956 

When  privilege  license  taxes  are  based  upon  the  population  of  the  mu- 
nicipality in  which  the  particular  licensed  business  or  trade  is  conducted 
and  the  corporate  limits  are  extended  so  that  the  population  is  increased, 
if  an  official  enumeration  is  taken  before  the  beginning  of  the  next  tax 
year  the  new  population  figures  will  govern  the  tax. 

Taxation;  License  Taxes;  Automobiles  and  Service  Stations; 
Number  of  Licenses 

25  May  1956 

..  -.O'si"    -v  -r^   :]     '■■■'■_!,  ^    .,■'/'■,,:■)■■■  .    .f-     !  '  '        :     ■   •:*  Jim:  •  ■   :    ■ 

When  a  county  has  levied  the  pi'ivilege  license  taxes  permitted  under 
G.  S.  105-89  on  automobile  and  service  stations,  a  person  desiring  to  en- 
gage in  all  three  of  the  types  of  businesses  described  in  the  section  must 
procure  the  privilege  licenses  required  under  Subsections  2  to  3  of  the 
section. 

Taxation;  License  Taxes;  Automobile  Parts; 
i^jr.'/   •    N  '    -M         Sales  BY  Wholesale  from  Truck  :     .        .. 


.'^OfiCfii 


18  June  1956 


Persons  selling  automobile  parts  and  accessories  from  a  truck,  such  sales 
being  made  for  resale,  are  subject  to  a  municipal  privilege  license  tax  im- 
posed under  the  provisions  of  subsection  2  of  G.  S.  105-89. 

Taxation;  License  Taxes;  Automotive  and  Equipment  Supply 
Dealers  at  Wholesale;  Motor  Vehicle  Dealers 

23  February  1956 

One  who  pays  the  privilege  license  tax  levied  upon  motor  vehicle  dealers 
under  Subsection  (3)  of  G.  S.  105-89  is  not  required  to  pay  the  privilege 
license  tax  levied  upon  automotive  and  equipment  supply  dealers  at  whole- 
sale by  Subsection  (2)  if  the  latter  business  is  carried  on  at  the  same 
location  as  the  business  taxed  under  Subsection   (3). 

Taxation;  License  Tax;  State  Banks;  National  Banks 

14  February  1956 

A  municipality  has  the  authority  to  impose  a  privilge  license  tax  on  a 
State  bank  doing  business  within  the  municipality.  It  cannot  impose  such 
a  tax  on  a  national  bank. 
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Taxation;  License  Taxes;  Bicycle  Dealers;  Modified  Small  Bicycles 

18  June  1956 

The  privilege  license  tax  applicable  to  bicycle  dealers  applies  to  persons 
selling  small  bicycles,  even  though  such  bicycles  do  not  have  freewheeling 
or  brakes  and  even  though  removable  extra  wheels  are  attached  to  the 
bicycles. 

Taxation;  License  Taxes;  "Bingo"  Tax;  Authority  to  Make  Refund 

19  September  1955 

There  is  no  legislative  authority  for  Dare  County  to  refund  Bingo  license 
fees  paid  to  the  county,  although  a  court  order  has  been  issued  enjoining 
the  playing  of  Bingo  for  prizes  or  money  in  that  county. 

Taxation;  License  Taxes;  Bondsmen 

10  February  1955 

Section  109^/^  of  the  Revenue  Act  imposes  certain  license  taxes  with 
respect  to  engaging  in  the  business  of  furnishing  appearance,  compliance, 
or  bail  bonds. 

Taxation;  License  Tax;  Calendar  OR  Fiscal  Year 

3  May  1956 

Municipal  privilege  license  taxes  imposed  under  the  provisions  of  G.  S. 
160-56  may  be  levied  on  either  a  calendar  year  or  a  fiscal  year  basis. 

Taxation  ;  License  Taxes  ;  Chain  Stores 

24  May  1956 

A  municipality  may  not  levy  a  chain  store  license  tax  upon  the  unit 
designated  by  the  chain  as  its  principal  office  or  store  in  this  State,  but 
such  unit  would  be  liable  for  other  applicable  privilege  license  taxes. 

Taxation  ;  License  Tax  ;  Chain  Stores  ;  Automobile  Dealer 

,       ,  ,         ,_  26  September  1955 

When  an  automobile  dealer  maintains  a  lot  for  the  storage  of  new 
automobiles  while  held  for  sale  and  makes  no  sale  and  negotiates  no  sale 
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on  that  lot  but  all  sales  are  made  at  the  dealer's  principal  establishment 
across  the  street  from  the  lot,  the  lot  is  not  a  separate  establishment  so 
as  to  make  the  dealer  liable  for  the  chain  store  tax  imposed  by  G.  S.  105-98, 
nor  for  an  additional  license  tax  under  G.  S.  105-89    (3). 

TAXATION;  License  Tax;  Chain  Store  Tax;  Partnership  and  Corporation 

31  August  1954 

When  partners  who  operate  one  retail  store  own  a  majority  of  the 
stock  of  a  corporation  which  operates  a  similar  retail  store,  liability  for  the 
State  chain  store  tax  exists. 

Taxation  ;  License  Taxes  ;  Collecting  Agencies 

12  July  1954 

Mei'ely  soliciting  collection  accounts  through  an  agent  in  this  State  by 
an  out-of-State  collection  agency  does  not  make  such  agency  subject  to  a 
North  Carolina  license  tax  when  all  activities  directed  toward  actual  col- 
lection of  such  delinquent  accounts  are  conducted  by  mail  through  letters 
mailed  from  outside  this  State. 

Taxation  ;  License  Taxes  ;  Companies  Installing  Insulation 

25  June  1956 

A  municipality  has  the  power  under  G.  S.  160-56  to  levy  a  privilege 
license  tax  upon  persons  or  firms  engaged  in  the  business  of  installing  in- 
sulation within  the  municipality. 

Taxation;  License  Tax;  Contractors 

7  July  1955 

Failure  to  pay  a  bidder's  tax  under  G.  S.  105-54  would  not  disqualify  a 
bid  by  any  person,  firm  or  corporation  bidding  upon  the  installation  of 
kitchen  equipment  in  a  building  of  a  State  institution.  G.  S.  105-54  does  not 
provide  for  such  disqualification.  It  is  the  duty  of  agents  of  the  Depart- 
ment of  Revenue  to  collect  all  taxes  which  may  be  due  under  said  section. 

Taxation  ;  License  Tax  ;  Credit  Bureau  ;  Collection  Agency 

18  June  1956 

In  order  for  a  municipality  to  impose  a  privilege  license  tax  on  a  col- 
lecting agency  under  the  provisions  of  G.  S.  105-45.  the  municipality  must 
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show  that  the  agency  is  engaged  in  this  activity  for  a  profit.  It  is  not 
necessary  that  the  agency  actually  make  a  profit.  It  is  sufficient  for  tax 
purposes  if  the  agency  is  engaged  in  the  collecting  business  for  at  least 
the  partial  purpose  of  making  a  profit. 

k<"      Taxation;  License  Tax;  Dispensing  Machines;  Municipalities 

i-,i-.. ;   .f:..aw.E.  i,.  6  August  1954 

A  municipality  may  levy  a  $10.00  license  tax  upon  the  operator  of  a 
cigarette  dispensing  machine,  but  no  more  regardless  of  number  of  ma- 
chines operated.  Since  the  operator  is  required  to  procure  a  State  license, 
the  city  may  treat  as  the  operator  of  the  machine  the  person  who  has  the 
State  license. 

io'.:!    iUil         Taxation;  License  Tax;  Drink  Dispensers 

.v     ■<;-:>:;      ;ia;     i.i     <u-^^>.i_.;:i:    ii ,'. ;  ■•..  wi  <    c^.':     JV,o^    .^./  24   AugUSt  1954 

When  a  person  operates  drink  dispensers  in  his  own  place  of  business  he 
is  liable  for  the  annual  tax  of  $15.00  per  machine  but  not  for  the  state- 
wide operator's  tax  under  Section  130  V^.  A  person  who  has  permission  to 
operate  such  dispensers  at  various  points  throughout  a  mill  of  another  is 
not  operating  those  dispensers  in  his  own  place  of  business  and  would  be 
liable  for  the  state-wide  tax  and  the  tax  on  each  machine. 

Taxation;  License  Tax;  Electrical  Contractors;  Grandfather  Clause 

■     r:  .    .-^  -.  3Q  August  1954 


A  person  not  licensed  by  the  Revenue  Department  as  an  electrical  con- 
tractor in  1937  is  not  authorized  to  engage  in  the  business  of  being  an 
electrical  contractor  without  first  passing  the  examination  required  by  the 
Board  of  Examiners  of  Electrical  Contractors. 

Taxation;  License  Tax;  Foreclosure;  Necessary  Parties; 
u  y'tAciL-'-  .     Statute  OF  Limitations 

j.:;^:..i.  i-;  V^    d  ..^  .;.  i,....  ...  ....    .   ..  19  July  1955 

A  current  owner  of  real  property  is  a  necessary  party  to  a  tax  fore- 
closure action  to  collect  taxes  thereon  becoming  due  during  previous  years 
when  a  diff'erent  party  o\vned  the  property. 

Taxation;  License  Taxes;  Garnishment  Proceedings 

16  December  1955 

The  $2.00  process  tax  levied  by  G.  S.  105-93,  Subsection  (b)  is  not 
chargeable  in  a  tax  garnishment  proceeding. 
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Taxation;  License  Taxes;  Gypsies  and  Fortune  Tellers; 
_. .  ,  Amount  of  License 


?.?.rt  ;; 


25  May  1956 


There  is  no  limit  to  the  amount  of  privilege  license  taxes  that  counties 
may  impose  on  gypsies  and  fortune  tellers.  ,  ,    ,.    .       .   ..,    ,,    ,-. .     ,.; 


Taxation;  License  Tax;  Horse  Show;  Exemptions 

rv-'i!  r;  .......       -  .         ■         .-:...'....:. 

1  September  1955 

A  Lions  Club  must  obtain  a  license  under  Section  105  V2  of  the  Revenue 
Act  for  the  operation  of  a  horse  show,  even  though  the  proceeds  after  ex- 
penses and  prizes  are  to  be  used  for  the  purchase  of  glasses  for  school 
children  w^here  such  shovi^  is  not  limited  to  exhibitions  by  local  horses  and 
riders  and  substantial  cash  prizes  are  given  to  the  winners  in  the  various 
classes. 


Taxation  ;  License  Tax  ;  Hotels  and  Motels 

6  June  1956 

The  general  power  to  levy  license  taxes  granted  to  municipalities  under 
G.  S.  160-56  is  subject  to  limitations  as  to  the  rate  or  amount  of  tax  set 
out  in  various  sections  of  Schedule  B  of  the  Revenue  Act. 

i.-.  .:  .   .i      Taxation;  License  Taxes;  Ice  Cream  Dealers 

""        •'■'^         -.:-..  .,    -      r  ,v  22  August  1955 

While  it  is  not  entirely  clear,  it  is  my  opinion  that  a  municipality  cannot 
levy  a  privilege  tax  under  G.  S.  105-97  on  a  retailer  of  ice  cream  who  pur- 
chases from  a  manufacturer  who  has  paid  the  tax  under  Subsection  (a) 
of  G.  S.  105-97. 

;{,'^A-!r  .'.vr   Taxation;  License  Taxes;  Insurance  Agency       •—..,• 

•   ■  18  June  1956 

There  is  no  State  statute  imposing  a  municipal  privilege  license  tax  on 
an  insurance  agency. 


332  biennial  report  of  the  attorney  general  [vol. 

Taxation;  License  Taxes;  Junk  Dealers; 
No  Regular  Place  of  Business 

''■■  '^' ■''•  "^^  18  April  1955 

A  junk  dealer  who  maintains  no  regular  place  of  business  and  seTls  only 
to  licensed  dealers  or  manufacturers  cannot  be  required  to  pay  a  privilege 
license  tax  to  a  municipality  for  the  privilege  of  carrying  on  such  business. 

Taxation;  License  Taxes;  Laundries;  Dry  Cleaners;  Soliciting 

'  -  -  8  April  1955 

A  person  who  solicits  cleaning  work  or  pressing  in  any  city  or  town 
where  the  cleaning  and  pressing  is  done  in  a  plant  outside  such  city  or 
town  is  not  required  to  secure  a  State  license  with  respect  to  such  town 
when  there  is  no  cleaning  plant,  pressing  shop,  or  established  agency  there- 
for with  a  fixed  place  of  business  in  such  town. 

Taxation;  License  Taxes;  Linen  Supply;  Coveralls,  Rags,  Etc. 

16  February  1956 

A  municipality  may  levy  a  privilege  license  tax  upon  an  out-of-town 
business  engaged  in  supplying  or  renting  clean  linen  or  towels  within  the 
town  under  the  provisions  of  Section  105-85  of  the  General  Statutes. 

Taxation  ;  License  Taxes  ;  Magazine  Solicitation  Crews 

22  November  1954 

There  are  no  State  license  laws  regulating  the  soliciting  of  magazine 
subscriptions  other  than  that  contained  in  Section  136  of  the  Revenue  Act 
relating  to  conducting  contests  in  order  to  increase  magazine  or  newspaper 
subscriptions. 

Taxation;  License  Taxes;  Marble  Yards;  Non-Resident  Salesmen 

24  January  1956 

Only  the  city  or  town  in  which  is  located  the  principal  office,  branch 
ofliice  or  plant  of  a  marble  yard  may  levy  a  license  tax  on  such  business  or 
upon  salesmen  soliciting  orders. 

Taxation;  License  Taxes;  Motor  Vehicles 

7  December  1954 

State  license  taxes  on  motor  vehicles  are  principally  based  on  vehicle 
weight,  except  that  common  carriers  of  passengers  and  common  carrier^ 


i: 
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of  property  are  taxed  on  the  basis  of  6%  of  gross  revenue,  unless  they 
choose  to  pay  at  the  highest  contract  carrier  rate. 

The  State  does  not  share  any  of  the  revenue  described  above  with  local 
governmental  units.  Motor  vehicles  are  subject  to  city  and  county  ad 
valorem  property  taxation  at  the  same  rate  as  other  tangible  personal 
property.  It  is  my  understanding  that  the  Blue  Book  or  Red  Book  valu- 
ations are  used  in  determining  valuations  for  tax  purposes. 

Cities  may  levy  a  motor  vehicle  license  tax  not  exceeding  $1.00  per  motor 
vehicle  per  year,  except  that  a  taxicab  may  be  subjected  to  a  $15.00  annual 
city  license  tax.  Counties  levy  no  license  tax  on  motor  vehicles. 

Under  the  general  law,  the  State  Highway  and  Public  Works  Commis- 
sion is  required  to  maintain  all  city  streets  which  constitute  a  part  of  the 
State  Highway  System.  Of  course,  the  gasoline  tax  is  the  source  of  the 
Commission's  funds.  In  addition  there  is  allocated  from  the  State  highway 
fund  to  cities  and  towns  for  street  purposes  an  amount  equal  to  a  one-half 
cent  gasoline  tax.  One-half  of  this  fund  is  allocated  on  a  population  basis, 
and  one-half  on  a  mileage  basis. 

Taxation;  License  Taxes;  Municipal  Corporations; 
Collection;  Penalties 

~  4  February  1955 

A  city  ordinance  could  properly  prohibit  a  person  from  engaging  in 
business  without  procuring  the  appropriate  city  license. 


Taxation;  License  Taxes;  Municipal  Power  to  Levy; 
Lumber  Agents  and  Lumber  Dealers 

13  September  1954 

Under  the  general  authority  granted  in   Section   160-56  of  the  General 
Statutes,  a  city  or  town  may  levy  a  license  tax  on  lumber  dealers. 


Taxation;  License  Taxes;  Municipality;  Manufacturing  for 
United  States  Government 

)£#P      ""  13  May  1955 

A  municipality  may  levy  a  non-discriminatory  license  tax  upon  a  cor- 
poration carrying  on  within  the  city  limits  manufacturing  solely  for  the 
United  States  Government  on  land  owned  by  the  United  States,  provided 
jurisdiction  over  such  property  has  not  been  ceded  by  the  State  to  the 
Federal  Government,  even  though  the  burden  of  such  tax  will  be  passed  on 
to  the  Government  under  the  terms  of  the  contract  between  it  ail^  t^e 
contractor. 
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Taxation  ;  License  Tax  ;  Musical  Goods  License  Tax 

,    .  21  January  1955 

A  limitation  in  the  Revenue  Act  as  to  the  amount  of  license  tax  which 
a  city  may  levy  vi^ith  respect  to  any  particular  business  or  occupation 
supersedes  the  general  authority  to  levy  a  license  tax  granted  to  cities 
under  the  provisions  of  G.  S.  160-56. 

""'""""        Taxation;  License  Taxes;  Out-of-Town  TV  Dealers 

'••""      '-'-  "   •■"^'      '  •  '       ''  ,  12  June  1956 

Out  of  town  television  set  dealers  who  deliver  and  install  sets  within  a 
town  are  doing  business  within  the  town  and  would  be  subject  to  the  taxing 
power  of  the  tovra.       ,  ,,,,n;.j,,j,,,  ,.;  .,,,'i;  r;^"     >> 

Taxation;  License  Tax;  Partnership;  Sale  by 
One  Partner  to  the  Other 

14  February  1955 

When  one  partner  sells  his  interest  in  the  business  to  the  other  partner, 
the  continuing  partner  must  purchase  a  new  license  from  the  State  if  the 
business  is  of  a  type  for  which  the  Revenue  Act  provides  a  license  is  non- 
transferable. Whether  a  new  city  license  is  required  will  depend  upon  the 
terms  of  the  municipal  ordinance. 

Taxation  ;  License  Tax  ;  Peddlers  ;  Bakery  Delivery 

ir  .  27  September  1954 

A  peddler  of  bread,  cakes  or  pies  is  specifically  exempted  from  the 
peddlers  license  imposed  by  Section  121  of  the  Revenue  Act. 

Taxation;  License  Taxes;  Peddlers  of  Bibles 

11  August  1954 

A  peddler  of  Bibles  is  exempt  from  the  peddlers  license  tax. 

.Taxation;  License  Taxes;  Peddlers;  Electric  Appliance  Salesmen 

'''■i;jr/«.n;,f    ,. ':■*■;,!;■■ 

2  September  1955 

A  salesman  of  electrical  appliances  who  travels  about  the  county,  leaving 
an  appliance  for  trial  with  a  prospective  customer,  or  either  making  an 
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immediate  sale,  is  not  a  "peddler"  within  the  meaning  of  G.  S.  105-53,  if 
he  maintains  or  works  from  a  fixed  permanent  location  at  which  at  least 
90%  of  the  firm's  total  sales  are  made,  and  for  which  location  all  applicable 
State  and  local  taxes  are  paid. 

TAXATION ;  License  Taxes  ;  Peddlers  ;  General 

A  municipality  may  levy  and  collect  a  privilege  license  tax  upon  peddlers 
of  proprietary  remedies  and  products  either  under  the  provisions  of  G.  S. 
105-53  or  under  the  general  taxing  powers  granted  municipalities  by  G.  S. 
160-56. 

Taxation;  License  Taxes;  Peddlers;  Municipalities 

,.     .  .^  16  July  1954 

An  itinerant  salesman,  who  is  not  a  regular  merchant  in  a  particular 
county,  and  who  exposes  merchandise  for  sale  on  the  streets  of  a  town  is 
subject  to  a  $100.00  license  tax.  Cities  and  counties  may  levy  a  tax  not  in 
excess  of  $100.00. 

Taxation;  License  Taxes;  Photographers 

23  May  1955 

Subsection  (c)  of  G.  S.  105-41  prohibits  counties,  cities  and  towns  from 
levying  a  license  tax  on  photographers. 

Taxation;  License  Taxes;  Pool  Tables;  Transfer  of  License 

;.     •..'•",        ,'■'.'''  '\-    '.  A       .?^',:f"  ''^ ,  4  March  1955 

A  State  pool  table  license  is  collectible  from  the  owner  of  the  building 
wherein  the  same  is  located,  although  it  is  customary  to  attempt  collection 
from  the  building  owner  only  when  otherwise  unable  to  collect  from  the 
owner  or  operator  of  the  pool  table.  A  pool  table  license  is  a  location 
license  and,  upon  payment  of  the  proper  fee,  may  be  cancelled  with  respect 
to  one  location  and  reissued  for  a  new  location. 

Taxation;  License  Taxes;  Real  Estate  Dealers 
''  '    =^'    ■     ■'  '■     =  ■  '    '  10  March  1955 

A  real  estate  dealer  is  required  to  secure  a  State  license  under  the  pro- 
visions of  Section  109  of  the  Revenue  Act. 
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Taxation;  License  Tax;  Refund  When  Privilege  Not  Exercised 

7  November  1955 

While  it  is  not  entirely  clear,  it  is  probable  that  a  county  may  refund 
a  license  tax  where  the  privilege  conferred  is  never  exercised. 

Taxation;  License  Taxes;  Service  Stations;  Service  Garages; 
Municipal  License  Tax 

.:"■".';■';  ■■""V;.' :    "^'''^.'f     ' :[  \ '\:'         is  July  1955 

A  person  who  operates  a  motor  vehicle  body  and  paint  shop  at  a  place 
separate  and  apart  from  a  service  station  in  the  same  town  may  be  re- 
quired by  said  town  to  pay  a  separate  license  tax  with  respect  to  such  body 
and  paint  shop. 

Taxation;  License  Taxes;  Sewing  Machine  Companies;  Chain  Stores 

18  May  1956 

Although  municipalities  are  prohibited  from  levying  a  privilege  license 
tax  upon  sewing  machine  dealers  as  such,  if  a  sewing  machine  dealer  in  a 
particular  municipality  is  a  part  of  a  chain  system  and  is  not  the  principal 
unit  of  the  chain,  the  municipality  may  levy  a  chain  store  tax  upon  the 
sewing  machine  dealer. 

Taxation  ;  License  Taxes  ;  Swimming  Pools  ;  Private  Clubs  ; 
Member  Use^  Municipal  Pool 

23  August  1955 

Clubs  operating  swimming  pools  solely  for  the  use  of  club  members  are 
not  subject  to  a  county  license  tax  levied  under  the  provisions  of  Section 
131  of  the  Revenue  Act.  A  municipal  swimming  pool  is  not  subject  to  the 
license  taxes  levied  under  Schedule  B  of  the  Revenue  Act. 

Taxation;  License  Taxes;  Theater;  Sale  of  Tickets;  Employment 
OF  Professional  Non-local  Talent 

21  December  1954 

When  theatrical  performances  are  presented  by  a  Little  Theater  group, 
and  attendance  is  permitted  only  on  the  basis  of  membership  in  the  Little 
Theater  and  not  through  the  purchase  of  performance  tickets,  such  thea- 
trical performances  are  not  subject  to  any  State  license  tax. 
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:     1 

Taxation;  License  Tax;  Trades  and  Services 

30  June  1955 

A  municipality  may  levy  a  license  tax  on  persons  engaged  in  service 
businesses  such  as  letter  writing,  telephoning  and  mimeographinng  for  the 
public. 

Taxation;  License  Tax;  Trading  Stamp  Company;  Soliciting 
Orders  IN  North  Carolina;  Section  156 

14  July  1955 

A  trading  stamp  company  located  outside  of  North  Carolina  which 
solicits  orders  of  stamps  in  this  State  and  fills  such  orders  by  mail  from 
outside  the  State  is  not  subject  to  the  trading  stamp  license  tax  imposed 
by  G.  S.  105-92.  Such  company  probably  would  be  taxable  if  stamps  were 
brought  into  this  State  in  bulk  and  deliveries  made  from  such  bulk  to 
various  purchasing  merchants. 

Taxation;  License  Taxes;  Trading  Stamp  Company;  Use  in  Own 
Business  and  Other  Businesses 

18  April  1956 

Under  the  circumstances  presented,  a  trading  stamp  company  giving  its 
stamps  to  operators  of  other  businesses  within  the  municipality  would  be 
subject  to  a  privilege  license  tax  levied  by  the  county  or  municipality.  It 
would  not  be  subject  to  such  a  tax  merely  because  it  did  business  of  another 
type  in  the  county  or  municipali*"y. 

Taxation;  License  Taxes;  Trading  Stamps 

4  Augfust  1955 

When  the  only  activity  of  a  trading  stamp  company  in  a  particular 
county  is  that  of  soliciting  orders  for  trading  stamps  which  are  both  de- 
livered and  redeemed  in  another  county,  no  license  tax  liability  is  incurred 
in  the  county  where  the  sale  of  trading  stamps  is  solicited  only. 

Taxation;  License  Taxes;  Trading  Stamps;  Merchant  Issuing  Stamps 
Redeemable  by  Merchant;  Section  156  of  the  Revenue  Act 

~  17  November  1955 

A  retail  food  merchant  who  gives  trading  stamps  to  his  customers,  which 
stamps  are  redeemable  by  the  merchants  for  articles  of  merchandise,  is  not 
required  to  obtain  the  license  provided  in  G.  S.  105-92. 
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Taxation;  License  Taxes;  Trading  Stamps;  Section  156,  Revenue  Act 

23  May  1955 

Under  Section  156  of  the  Revenue  Act,  a  trading  stamp  company  must 
pay  an  annual  license  tax  and  such  tax  must  be  paid  with  respect  to  each 
place  of  business  maintained  by  a  trading  stamp  company  for  the  purpose 
of  distributing  trading  stamps  in  this  State  to  merchants  who  will  in  turn 
distribute  them  to  customers.  Each  county  and  each  city  or  town  in  which 
such  a  trading  stamp  office  is  located  is  subject  to  a  similar  tax  not  in 
excess  of  that  levied  by  the  State.  Furthermore  the  distribution  of  premi- 
ums which  are  subject  to  license  taxes  when  otherwise  sold  at  retail  would 
likewise  be  subject  to  the  appropriate  license  taxes.  If  more  than  one 
premium  store  is  maintained  in  this  State,  the  State  chain  store  tax  im- 
posed by  Section  162  of  the  Revenue  Act  would  be  applicable.  The  trading 
stamp  company  delivering  premiums  in  this  State  would  be  required  to  pay 
the  appropriate  sales  or  use  tax  with  respect  to  premiums  so  distributed. 
Such  trading  stamp  company  would  also  be  required  to  domesticate  in  this 
State  and  to  pay  appropriate  income  and  franchise  taxes. 

Taxation;  License  Taxes;  Trading  Stamps;  Section  156;  Authority 
OF  County  to  Collect  Tax 

1  December  1955 

For  purposes  of  G.  S.  105-92,  authorizing  a  county  to  levy  a  license  tax 
on  trading  stamp  businesses,  a  trading  stamp  firm  can  "issue,  sell,  or 
deliver"  trading  stamps  in  a  county  without  having  headquarters  or  a 
physical  place  of  business  within  that  county;  however,  it  is  a  question  of 
fact  as  to  whether  a  particular  firm  does  in  fact  "issue,  sell,  or  deliver" 
trading  stamps  within  a  county,  thereby  authorizing  the  county  to  levy  a 
tax  under  G.  S.  105-92. 

Taxation;  Poll  Tax;  Applicability  to  State  Prisoners 

31  May  1955 


TKSlfyn;*.;-! 


lo 


A  male  prisoner  is  liable  for  poll  tax  just  as  any  other  male  person 
would  be  and  is  not  exempt  by  reason  of  being  in  prison  on  the  1st  day  of 
January  of  the  year  as  of  which  poll  taxes  are  assessed. 

Taxation;  Poll  Tax;  Exemptions;  Volunteer  Firemen 

n^'*;    af^^nvMO'  T'  3  March  1955 

I  have  been  unable  to  find  any  provision  in  the  general  laws  of  the  State 
exempting  firemen  from  payment  of  the  poll  tax. 
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Taxation;  Poll  Tax;  Military  Personnel;   Termination  of 
War  Exemption 

"  '     "'  21  December  1955 

The  order  of  the  President  of  the  United  States  which  terminated  com- 
batant activities  in  Korea  as  of  January  31,  1955,  ends,  for  purposes  of 
G.  S.  105-341  (4),  the  "existing  state  of  war,"  and  the  poll  tax  exemption 
provided  under  this  section  terminates  effective  with  the  tax  listing  period 
in  1957. 

Taxation;  Privilege  Tax;  Dogs;  Municipalities 

•-.:  .    ...=  27  July  1954 

A  municipality  may  levy  a  reasonable  tax  for  the  privilege  of  keeping 
a  dog  running  at  large.  ,      .         .  .-...>  •  .      .;• 

Taxation;  Privilege  License  Taxes;  Process  Tax;  Section  157  of  the 
Revenue  Act;  Appeal  to  Court  Under  G.  S.  20-279.2 

:-,;,,      ,.  ...,,^  ,>  13  March  1956 

The  process  tax  of  $2.00  levied  under  Section  157  (b)  of  the  Revenue 
Act  is  not  due  upon  the  docketing  of  an  appeal  to  the  Superior  Court  from 
an  order  of  the  Commissioner  of  Motor  Vehicles  suspending  an  operator's 
license  under  the  provisions  of  the  Financial  Responsibility  Act  (G.  S. 
20-279.2),  since  such  appeal  is  not  from  a  "lower  court". 

Taxation;  Process  Tax;  Applicability  to  Justices  of  the  Peace; 
Section  157  of  the  Revenue  Act 

,'  '    ■  -  18  June  1956 

The  process  tax  levied  by  G.  S.  105-93  does  not  apply  to  cases  in  the 
jurisdiction  of  magistrates'  courts  except  upon  appeal  to  the  superior 
court  from  the  judgment  of  such  magistrate. 

Taxation;  Sales  and  Use  Tax;  5<I:  Articles;  Exemptions;  Packaged 

:.,     ,,,:,  >    • ..  r        •    ■  Crackers  AND  Peanuts  ;,  ,•...:-        v.. 

29  September  1954 

Liability  for  the  sales  tax  arises  from  the  sale  of  54  articles  as  well  as 
articles  at  any  other  price.  Sales  of  packaged  crackers  and  sales  of  salted 
peanuts  made  through  vending  machines  in  a  place  where  prepared  meals 
are  not  served  or  in  a  place  other  than  a  restaurant,  cafe,  cafeteria,  hotel 
dining  room  or  drug  store  are  exempt  from  the  sales  tax. 
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Taxation;   Sales  Tax;   Building  Materials;   Contractors; 
Fort  Bragg  Reservation 

22  July  1955 

A  sales  of  building  materials  to  a  contractor  is  not  exempt  from  the  sales 
tax  merely  because  the  materials  will  be  used  in  the  construction  of  a 
building-  being  built  for  the  Federal  Government.  A  sale  of  sand  and  gravel 
by  a  producer  to  a  manufacturer  of  ready-mixed  concrete  for  use  in  such 
manufacture  is  exempt  from  the  sales  tax. 

Taxation;  Sales  Tax;  Building  Materials;  Single  Article; 
1955  Amendment  -.> 

28  June  1955 

A  boiler  purchased  after  July  1,  1955,  is  taxed  at  the  3%  rate  without 
any  limitation  on  the  amount  of  tax  even  though  it  was  purchased  to  ful- 
fill a  contract  entered  into  prior  to  July  1st. 

Taxation;  Sales  Tax;  Charitable  Organizations;  Moose  Temple 

1  September  1955 

A  fraternal  organization,  such  as  a  Lodge  of  the  Loyal  Order  of  Moose, 
is  not  a  charitable  organization  within  the  meaning  of  Section  406  (q)  of 
the  Revenue  Act.  Therefore,  a  sale  of  tangible  property  to  such  Lodge  is 
not  exempt  from  the  sales  tax.  • 

Taxation;  Sales  and  Use  Tax;  Contractors  with  Federal  Government; 
Materials  Purchased  or  Used  by  Contractor 

,-,,.     ^  24  August  1954 

Materials  purchased  by  a  contractor  for  use  in  the  fulfillment  of  a  con- 
tract with  the  Federal  Government  are  subject  to  the  North  Carolina  sales 
and  use  tax  even  though  the  contract  is  performed  on  territory  exclusively 
within  the  jurisdiction  of  the  Federal  Government. 

Taxation;  Sales  and  Use  Tax;  Contractor  with  U.  S.  Army  Corps  op 
Engineers;  Materials  Purchased  Are  Used  by  Contractor 

29  February  1956 

The  i/oTlh  Carolina  sales  tax  applies  to  purchases  of  building  materials 
which  will  be  used  by  a  contractor  in  relocating  and  remodeling  a  hangar 
on  a  United  States  Air  Force  Base. 
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,  .         TAXATION;  Sales  and  Use  Tax;  Crushed  Stone; 
Application  of  Sales  Tax  Law 

3  Aug^ust  1955 

On  July  1,  1955,  crushed  stone  was  by  statute  removed  from  a  specific 
list  of  building-  materials  theretofore  exempt  from  the  sales  and  use  tax. 

Taxation;  Sales  and  Use  Tax;  Exemption;  Building  Materials 

17  June  1955 

Thv  subsection  of  the  1955  Revenue  Act  eliminating  the  sales  tax  ex- 
emption with  respect  to  certain  enumerated  building-  materials  contained 
the  following  provision : 

"The  provision  of  this  sub-section  shall  not  be  applicable  with  respect 
to  an  materials  purchased  for  the  purpose  of  fulfilling  any  lump  sum  or 
unit  ]  rice  contract  entered  into  or  awarded  before  July  1,  1955,  or  entered 
into  or  awarded  pursuant  to  any  bid  made  before  July  1,  1955," 

The  saving  clause  is  not  to  be  construed  to  relate  to  a  contract  for  pur- 
chase of  building  materials.  It  relates  only  to  the  securing  of  materials  by 
a  con  ractor  in  order  to  fulfill  a  building  contract  with  a  third  party  entered 
into  cnder  the  provisions  set  out  in  the  quoted  paragraph  above. 

Taxation;   Sales  Tax;   Exemptions;    Charitable  and  Educational 
Institutions;  What  Constitutes  a  Retailer 

10  August  1955 

The  acquisition  of  materials  by  The  Dairy  Council  of  Burlington-Dur- 
ham-Raleigh from  the  National  Dairy  Council,  with  respect  to  which  some 
compensation  is  paid  the  National  Dairy  Council,  would  not  be  exempt 
from  the  State  use  tax. 


Taxation;  Sales  and  Use  Tax;  Exemption;  The  Federal  Republic  of 
Germany;  Consul  and  Employees  Thereof 

15  July  1955 

Inasmuch  as  neither  the  State  gasoline  tax  nor  the  State  sales  tax  are 
imposed  directly  as  a  matter  of  law  upon  the  purchasing  consumer,  a  Ger- 
man Consul  and  an  employee  of  the  German  Consulate  would  not  be  ex- 
empt from  said  taxes  even  though  a  Federal  treaty  with  Germany  exempts 
such  persons  from  taxation  because  said  treaty  exemption  is  applicable 
only  to  tax,  the  incidence  of  which  falls  as  a  matter  of  law  upon  said 
Consul  or  Consulate  employee. 
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Taxation;  Sales  and  Use  Tax;  Exemptions;  Housing  Authorities 

12  July  1955 

Sales  of  building  materials  to  a  city  housing  authority  or  to  a  contractor 
to  be  used  in  fulfilling  a  contract  for  said  housing  authority  are  exempt 
from  the  sales  tax. 

Taxation;  Sales  and  Use  Tax;  Exemptions;   Mill  Machinery 
Ga«J  'Mxul  Y{    _  15  November  1954 

Sales  of  mill  machinery  to  a  contractor  who  uses  the  same  in  performing 
a  contract  for  a  manufacturing  company  are  subject  to  the  State  sales  tax. 

;  -.'i'  'J     Taxation;  Sales  Taxes;  Exemptions;  Masonic  Temple 

20  July  1955 

Sales  of  materials  not  otherwise  exempt  under  the  Sales  Tax  Act  are  not 
exempt  when  sold  for  use  in  the  construction  of  a  Masonic  Temple. 

Taxation;  Sales  Taxes;  Exemptions;  Mill  Machinery;  Lift  Truck; 
Required  Use  for  Exemption 

'  '  ■<!  18  April  1956 

Sales  of  a  lift  truck  falls  within  the  mill  machinery  exemption  of  the 
Sales  Tax  Article  only  if  the  truck  is  used  exclusively  for  moving  materials 
along  the  processing  line.  Such  a  sale  does  not  so  qualify  if  the  truck  is 
used  to  remove  the  finished  product  at  the  end  of  the  processing  line. 

Taxation;  Sales  Tax;  Exemptions;  Posts 

20  July  1954 

Sales  of  posts  by  a  retail  merchant  who  has  purchased  the  same  for 
resale  are  subject  to  the  state  retail  sales  tax. 

.^Taxation;   Sales  and  Use  Tax;   Exemptions;   Rough  and  Dressed 
,.,  Lumber;  Products  of  Forest  or  Farm 

^,.    .  7  July  1954 

When  a  retailer  uses  a  certain  preservative  compound  to  treat  posts  or 
lumber  brought  to  him  by  the  owner,  such  person  is  liable  for  the  use  tax 
with   respect   to   the   preservative   compound    so   used   unless    he   paid    the 
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sales  tax  with  respect  thereto  at  the  time  of  the  purchase  of  such  preserva- 
tive. If  such  person  sells  the  preservative  compound  instead  of  using  it, 
such  sale  is  subject  to  the  retail  sales  tax. 

Taxation;  Sales  Tax;  Exemptions;  Sales  of  Building  Material  to 

Contractors  to  be  Used  in  Constructing  Buildings  for  Local 

Governments 

r[.Kr.':'^^    ---.n.-;    .•.;•.-::  ■'.-    .     .--.;•'  .-;;.^   '•■       >■  ■•  -r  ,..  ■      g  ^pril  1956 

Sales  of  building  materials  to  a  contractor  to  be  used  in  the  construction 
of  a  County  building  are  exempt  from  the  sales  tax. 

Taxation;  Sales  Taxes;  Exemptions;  Sale  to  Municipal  Corporations; 
Eastern  Carolina  Regional  Housing  Authority 

''"'     '  ''■/    ,':'''',:    -^,.1:,     /,-,''.  /      ,  r,.  ?.  1'   '/         22  August  1955 

Sales  to  the  Eastern  Carolina  Regional  Housing  Authority  are  exempt 
from  the  sales  tax  under  the  provisions  of  G.  S.  105-169    (d). 

'    Taxation;   Sales  Taxes;  Exemptions;   Soft  Drinks;   Sales  by 
Volunteer  Fire  Department 

11  March  1955 

Sales  of  soft  drinks  by  a  volunteer  fire  department  through  means  of  a 
vending  machine  ovi^ned  and  operated  by  the  department  are  subject  to 
the  sales  tax.     ;,..    .  -   ,       •    .!.;.     i-.-    ^    •     •  -  ,  -  -       v.       .•  •.      .    ■  ■ 


Taxation;  Sales  and  Use  Tax;  Federal  Areas;  Buck  Act 

,.t,.v--,    :::■■'     ^   --..•..!    .:-=■::;?!•:•     ..      -^    •,'.■•:-•.•.-;.:,:-.  -.■,..       26    July    1955 

Under  a  Pennsylvania  court  decision  in  which  certiorari  was  denied  by 
the  United  States  Supreme  Court,  State  gasoline,  income  and  sales  and 
use  taxes  became  applicable  with  respect  to  Federal  areas  within  the  State 
without  the  necessity  of  any  further  legislative  enactments. 

Taxation;  Sales  Taxes;  Government  Reservations 

8  March  1955 

The  provisions  of  the  Sales  Tax  Article  apply  to  retail  sales  made  on  a 
Government  reservation  in  the  State. 
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Taxation;  Sales  and  Use  Tax;  Goods  Delivered  from  Without  State 

30  September  1954 

When  a  North  Carolina  wholesaler  orders  goods  from  outside  North 
Carolina  and  such  goods  are  shipped  by  the  out-of-State  seller  directly  to 
the  North  Carolina  wholesaler's  customer  (a  retailer)  in  this  State,  there 
is  a  wholesale  sale  so  far  as  the  North  Carolina  wholesaler  and  the  North 
Carolina  retailer  are  concerned,  and  such  transaction  is  subject  to  the 
wholesale  sales  tax. 

Taxation;  Sales  Tax;  Hotels;  Rental  of  Rooms;  Y.W.C.A. 

'*   "    '  '^    "      :      .  12  July  1955 

A  Y.  W.  C.  A.  which  rents  I'ooms  to  transients  is  a  hotel  within  the 
meaning  of  the  Revenue  Act  and  is,  therefore,  liable  both  for  the  hotel 
license  tax  and  the  tax  on  gross  receipts  from  rentals  of  rooms  to  tran- 
sients. The  tax  does  not  apply  to  rentals  of  rooms  occupied  by  the  same 
person  for  periods  of  90  days  or  more. 

Taxation;  Sales  and  Use  Taxes;  Hotel  Gross  Receipts  Tax;  Dub  Bill 

23  August  1955 

The  gross  receipts  tax  on  rental  of  accommodations  applies  to  due  bills 
when  such  bills  are  honored  and  used.  G.  S.  105-168  (d). 

Taxation;  Sales  Tax;  Interstate  Commerce;  Railroad  Locomotives 

AND  Materials 

9  February  1955 

Materials  purchased  in  another  state  bj'^  a  railroad,  brought  into  North 
Carolina  and  stored  here  for  some  interval,  however  brief,  between  the 
end  of  the  journey  into  the  State  and  the  use  in  interstate  commerce,  are 
subject  to  the  use  tax.  It  is  doubtful  that  the  use  tax  can  be  imposed  upon 
the  use  of  a  locomotive  or  car  used  to  carry  interstate  freight  or  pas- 
sengers. 

Taxation;  Sales  Tax;  Lease 

29  October  1954 

Unless  a  lease  agreement  is  clearly  within  the  scope  of  the  decision  of 
WATSON  V.  SHAW,  235  N.  C.  203,  211,  a  lease  of  tangible  personal 
property  is  within  the  definition  of  "sale"  in  the  sales  tax  act  and  rentals 
received  from  such  lease  are  taxable. 
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Taxation;  Sales  Tax;  Mail  Order  Business;  Home  Made  Merchandise 

22  November  1954 

There  are  no  State  license  taxes  with  respect  to  selling  eyeglass  and 
windshield  cleaners,  but  sales  thereof  would  be  subject  to  the  State  sales 
tax  in  the  same  manner  as  the  sale  of  other  merchandise. 

Taxation;  Sales  Tax;  Manufacturer's  Sales;  Distribution  at 
Other  Than  Place  of  Manufacture 

23  May  1955 

A  manufacturing  plant  is  liable  for  the  sales  tax  at  the  wholesale  rate 
whenever  it  maintains  a  warehouse  or  other  place  apart  from  the  place  of 
manufacture  for  the  distribution  of  its  products  for  the  purpose  of  resale, 
such  tax  being  applicable  to  the  products  so  distributed  through  such 
warehouse  or  other  place  apart  from  the  manufacturer's  place  of  manu- 
facture. 

Taxation;  Sales  Tax;  Meals;  Dining  Car 

10  September  1954 

Where  a  person  is  served  a  meal  on  a  railroad  dining  car,  the  sale  takes 
place  where  the  meal  is  served  and  not  where  the  bill  is  paid  or  the  food 
is  consumed.  If  a  meal  is  served  in  North  Carolina,  the  tax  would  be 
payable. 

Taxation;  Sales  Taxes;  Motor  Vehicles;  Single  Article  Limitation; 

Rental  Contracts 

,  '  7  September  1955 

When  a  motor  vehicle  is  leased  for  a  set  period  of  time  and,  during  the 
period  of  the  lease,  the  vehicle  is  replaced  by  another  vehicle,  the  replace- 
ment constitutes  a  new  "sale"  within  the  meaning  of  the  Sales  Tax  Article 
and  tax  is  due  on  the  replacement. 

Taxation;  Sales  Taxes;  Recapped  Tire  Sales 

19  July  1955 

When  an  operator  of  a  retail  tire  sales  business  recaps  the  tires  of  a 
customer  and  replaces  them  on  the  customer's  car,  the  policy  of  the  De- 
partment of  Revenue  is  to  collect  sales  tax  based  on  forty  per  cent  of  the 
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charge  made  by  the  recapper  to  the  customer.  Sales  of  recapped  tires 
which  were  purchased  by  the  retailer  and  then  recapped,  or  which  were 
taken  in  from  other  customers  and  then  recapped,  are  fully  taxable  sales. 

,'   '"     Taxation  :  Sales  Taxes  :  Rentals  :  Rentals  OF  Vehicles 
Taken  as  Trade-ins 

'      .  ,.     .  ....     15  September  1955 

Rentals  of  trailers  purchased  for  the  purpose  constitute  "sales"  within 
the  meaning  of  the  Sales  Tax  Article.  Each  rental  of  a  specific  trailer 
for  a  specific  duration  of  time  or  for  a  period  of  time  to  be  determined 
with  reference  to  another  specific  act  constitutes  the  rental  of  a  single 
article.  Rentals  of  trailers  taken  as  trade-ins  on  the  sales  of  new  trailers 
are  not  subject  to  sales  tax,  if  the  tax  was  paid  on  the  full  amount  of  the 
sales  price  of  the  new  trailer,  subject  to  the  single  article  maximum 
applicable  to  the  sale  of  a  motor  vehicle. 

Taxation;  Sales  Tax;  Rentals  by  Municipalities;  Boats  on 
City  Reservoir 

^^  25  May  1956 

A  municipality  is  required  to  collect  sales  taxes  on  the  rental  by  it 
of  boats  used  for  fishing  on  the  reservoir. 

Taxation;  Sales  Tax;  Single  Article;  Building  Materials 

.<.,,,-„.     ■       .,.         .,..,>  .       .^.    .    .    c         ,     14  September  1955 

One  who  purchases  a  single  article  for  more  than  $500  after  July  1,  1955, 
must  pay  a  sales  tax  or  a  use  tax  of  3%  of  the  purchase  price  without 
limitation,  unless  such  price  was  within  one  of  the  exemptions  in  the 
Sales  Tax  Act. 

Taxation;  Sales  or  Use  Tax;  Single  Article;  Conveyor 

29  September  1955 

When  the  manufacturer  of  chain  conveyors  sells  to  a  North  Carolina 
purchaser  and  ships  in  ten  packages  the  collection  of  pipes  and  fittings 
which,  upon  being  assembled,  becomes  a  chain  conveyor,  the  use  tax  due  is 
3%  of  the  purchase  price.  The  $15.00  limitation  on  a  single  article 
applicable  to  sales  made  prior  to  July  1,  1955,  does  not  apply  in  this  case, 
because  this  is  not  a  sale  of  a  single  article  but  a  sale  of  materials  similar 
to  that  in  WATSON  INDUSTRIES  v.  SHAW,  235  N.  C.  203. 
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Taxation;   Sales  Taxes;  Single  Articles;  Irrigation  Systems 

5  August  1954 

Sales  of  a  farm  irrigation  system  would  be  subject  to  the  3%  sales  tax, 
except  that  any  one  item  selling  for  more  than  $500.00  would  be  subject  to 
the  single  article  $15.00  limitation.  The  system  as  a  whole  cannot  be  con- 
sidered a  single  article. 

Taxation;   Sales  Tax;   Single  Article  Limitation;   Purchase  Entered 
Before  July  1,  1955;  Delivery  After  July  1,  1955 

-      ,  -  -       31  January  1956 

A  bookkeeping  machine  which  is  "ordered"  prior  to  July  1,  1955,  but 
which  is  delivered  after  July  1,  1955,  and  title  to  which  does  not  pass  to 
the  purchaser  until  after  July  1,  1955,  is  subject  to  the  3%  sales  tax  on 
the  full  purchase  price.  The  $15  single  article  limitation  is  not  applicable 
in  this  case.  , 

Taxation;  Sales  Tax;  Single  Article  Limitation;  Sale  Not  Completed 
Until  or  After  July  1,  1955 

■i.^ji'.-j.;   A  '-"  ,       -   .  -.  22  June  1955 

The  1955  sales  tax  amendment,  eliminating  the  maximum  tax  of 
$15.00  per  single  article  became  effective  on  July  1,  1955,  and  thus  such 
limitation  will  not  be  applicable  with  respect  to  any  sale  completed  on  or 
after  July  1,  1955.  The  question  of  whether  a  sale  has  been  completed 
by  July  1  must  be  determined  according  to  the  substantive  law  of  sales. 
Except  in  unusual  circumstances,  a  sale  ordinarily  is  not  regarded  as 
completed  until  delivery  to  the  vendee  occurs. 

Taxation;  Sales  Taxes;  Special  Mobile  Equipment;  Crane 

.,.,,  .  15   September  1955 

A  crane  installed  on  the  chassis  of  a  motor  vehicle  and  sold  as  a  unit 
constitutes  special  mobile  equipment.  The  sale  of  such  an  item  is  taxable 
at  the  3%  rate. 

MiwrvT        Taxation;  Sales  Taxes;  Trucks;  Rentals  ^  ■  '"  '^ 

- '-^^        ■   '  •    -'  13  June  1955 

Purchases  of  vehicles  for  the  purpose  of  engaging  in  the  business  of 
renting  §iicb  vehicles  are  purchases  for  resale  within  the  meaning  of  the 
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sales  tax  article.    The  subsequent  rentals  are  sales  within  the  meaning  of 
the  sales  tax  article. 

Taxation;  Sales  Tax;  Two  Articles;  Front-end  Machine  With 
Wheel  Balancer 

.  '  .      .  ,.       -      ,-'       ,   ,.  20  October  1954 

A  front-end  machine  with  a  wheel  balancer  constitutes  two  separate 
articles  within  the  meaning  of  the  sales  tax  provision  providing  a  maxi- 
mum sales  tax  of  $15.00  with  respect  to  a  single  article. 


Taxation;  Sales  Tax;  Used  Furniture;  Secondhand  Articles; 
Applicability  of  Sales  Tax 

•■'    '"  '■'''"'  ■  ■'■    ■"^'■^'     ■    ■■•'•'-■  "■■■'        23  July  1954 

Purchases  of  secondhand  merchandise,  by  dealers  in  such  merchandise, 
in  the  interpretation  of  the  sales  tax  article,  are  purchases  of  new  mer- 
chandise, and  when  resold  at  retail,  unless  otherwise  exempt  are  subject 
to  the  three  per  cent   (3%)    retail  rate  of  tax. 


Taxation;  Sales  Tax;  Wholesale  Sales;  Retailer  to  a  Retailer 

'        ■}-■--  o         ,      ;.,         .,,.      ■■       .  13   September   1954 

A  sale  by  one  retail  merchant  to  another  retail  merchant  of  goods  for 
resale  is  a  wholesale  sale  and  subject  to  the  sales  tax  at  the  wholesale  rate. 

Taxation;  Sales  Tax;  Wholesale  Tax;  Baby  Chicks 

.  :    .    -u    i.  v:^        '       '      ■..:.'        26  July  1954 

A  sale  of  baby  chicks  by  a  hatchery  to  a  person  who  is  to  feed  and 
care  for  the  chicks  until  they  gi'ow  to  be  broilers  and  then  sell  them  as 
broilers  is  a  sale  "for  resale"  and,  therefore,  is  subject  to  the  sales  tax  at 
the  wholesale  rate. 

Taxation;  Sales  Taxes;  Wholesale  Tax;  Sales  Between  Dealers 

24  February   1956 

Sales  at  cost  between  automobile  dealers  are  taxable  at  the  wholesale 
gales  tax  r^te  when  such  sales  are  for  resale. 


12 
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Taxation;  Situs  of  Personal  Property 

11  January  1956 

Section  800  of  the  Machinery  Act,  G.  S.  105-302,  provides  generally  that 
personal  property  shall  be  listed  for  taxation  at  the  place  of  residence 
of  the  owner  and  that,  where  a  person  has  two  or  more  residences  in 
which  he  occasionally  dwells,  his  residence  is  the  place  in  which  he  resided 
the  longest  period  during  the  preceding  year.  "Residence",  as  used  in 
this  statute,  seems  to  be  synonymous  with  abode,  where  a  person  exists, 
where  his  physical  presence  is  during  the  greater  part  of  the  preceding 
year.  The  statute  makes  no  differentiation  because  of  the  reason  for  the 
presence  of  a  person  in  a  particular  place  and  it  makes  no  difference 
whether  he  be  a  State  employee,  teacher,  college  student,  male  or  female. 

Taxation;  Special  Tax  Levies;  Poor  Tax;  Am  to  the  Blind 

29  May  1956 

Counties  are  authorized  to  levy  a  tax  under  G.  S.  111-17  to  aid  the 
indigent  blind  in  addition  to  the  poor  fund  levy  authorized  by  G.  S. 
153-152  and  G.  S.  153-9,  paragraph  6. 

Tobacco  Charges 

29  November  1955 

Chapter  1029  of  the  1955  Laws,  which  amended  G.  S.  106-452,  fixed  the 
maximum  warehousing  charges  for  the  sale  of  burley  tobacco  at  SV2%  of 
the  sale  price  of  a  pile  of  tobacco,  plus  an  additional  charge  of  25c  for 
such  pile  or  basket  of  tobacco. 

Torrens  Law;  Release  from  Registration;   Corporations; 
Execution  of  Certificate 

16  May  1955 

A  release  of  land  from  the  Torrens  law  may  be  signed  by  any  officer 
of  the  corporation  when  authorized  to  do  so  by  vote  of  the  board  of 
directors,  and  such  release  may  be  signed  by  an  attorney-in-fact  authorized 
by  the  board  of  directors. 

Tort  Claims;  Individual  Liability 

27  December  1955 

The  Tort  Claims  Act,  which  authorizes  the  assertion  of  a  tort  claim 
against  the  State  and  provides  for  a  hearing  before  the  Industrial  Com- 
mission, does  not  relieve  from  personal  liability  employees  of  the  State 
who  may  be  involved  in  an  accident  while  operating  a  State-owned  vehicle. 
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Tort  Claims;  State  Agencies;  Liability  of  Caswell  Training  School 
FOR  Acts  of  Escapees 

-  -  6  July  1955 

Under  the  provisions  of  G.  S.  143-291,  as  rewritten  by  Chapter  400, 
Session  Laws  of  1955,  it  is  thought  that  The  Caswell  Training  School  is 
not  responsible  for  the  act  of  an  escapee  in  stealing  an  automobile  from 
an  individual,  and  damaging  the  same. 

.  ,|.ToRT  Claims;   State  Institutions;   Children  Allowed  to  Swim  in 
,  .,,     ,  •;,      State  Supported  College  Pool  ..    ;,, 

7  March  1956 

If  a  State-supported  institution  of  higher  learning  initiates  a  program 
which  allows  children  other  than  children  of  students  to  swim  in  the 
institution  swimming  pool  under  the  supervision  of  employees  of  the 
institution,  injuries  to  such  children,  through  the  negligence  of  the  super- 
visors who  are  employees  of  the  institution,  are  compensable  under  the 
Tort  Claims  Act. 

Trusts;  Antitrust  Laws;  Applicability  to  Labor  Unions;  Labor  Laws 

3  November  1955 

Although  Chapter  75  of  the  General  Statutes  does  not  specifically  refer 
to  labor  unions,  any  labor  union  in  fact  violating  the  provisions  of  said 
chapter  would  be  in  the  same  position  as  any  other  firm,  corporation  or 
association  violating  the  statute. 

Weapons;  Permit  to  Purchase;  Military  Personnel 

•.  •■  •  8  March  1956 

Individuals  who  are  on  active  military  service  in  North  Carolina,  and 
who  purchase  for  their  personal  use  a  firearm,  are  subject  to  Section 
14-402,  which  makes,  it  unlawful  for  "any  person"  to  make  such  a  purchase 
without  first  obtaining  a  license  or  permit  from  the  Clerk  of  the  Superior 
Court. 

Weapons;  Pistol  Permits;  Blank  Cartridge  Pistol 

13  March  1956 

A  blank  cartridge  pistol  manufactured  for  the  purpose  of  shooting  blank 
cartridges  and  so  constructed  that  only  blank  cartridges  may  be  used  is 
not  within  the  scope  of  G.  S.  14-402  and  14-403  relating  to  the  sale  of 
weapons. 
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Weights  and  Measures;  Purchase  of  Wood  by  Cord  or  by  Weight 

^  ,.  ■ 27  April  1956 

Whenever  wood  is  bought  or  sold  in  this  State  on  the  basis  of  ricked 
or  stacked  measurement,  the  unit  of  said  measurement  shall  be  the  cord 
and  no  other.  However,  if  the  wood  is  bought  or  sold  as  loose  wood  hauled 
in  trucks  or  other  vehicles,  it  may  be  bought  or  sold  by  weight. 

Welfare;  Adoption;  Abandonment;   Effect  of  Adjudication 

24  May  1956 

In  an  adoption  proceeding  where  a  parent  of  the  child  has  filed  an 
answer  to  the  petition  denying  abandonment  of  the  child,  and  the  issue 
of  abandonment  has  been  answered  by  a  jury  in  the  Superior  Court  in 
the  affirmative,  the  adoption  court  may  proceed  without  permitting  the 
parent  to  participate  further  in  the  proceedings. 

Welfare;  Adoption;  Adjudication  of  Incompetence  of  Natural 
Parent;  Consent;   Custody 

5   April    1956 

The  judgment  of  a  Juvenile  Court  that  a  parent  is  mentally  incompetent 
to  care  for  his  child  is  not  such  an  adjudication  of  mental  incompetence 
as  would  enable  the  adoption  court  to  appoint  a  next  friend  for  the  child. 
Such  adjudication  should  be  made  pursuant  to  G.  S.  35-2,  35-2.1,  or  35-3. 

The  award  of  custody  of  a  child  by  a  Juvenile  Court  to  t?ie  superinten- 
dent of  public  welfare  does  not  authorize  the  superintendent  to  consent 
to  the  adoption  of  the  child. 

Welfare  ;  Adoption  ;  Child  of  Different  Eace 

15   June    1956 

There  is  no  provision  of  the  adoption  law  of  North  Carolina  which  pro- 
hibits the  adoption  of  a  child  by  a  person  or  persons  of  a  different  race. 

Welfare;  Adoption;  Consent;  Child  Eorn  During  Existence  of 
.        ,  Legal  and  Bigamous  Marriage 

13   October   1954 

A  child  born  during  the  existence  of  a  lawful  marriage  is  presumed 
legitimate  and  as  provided  in  G.  S.  50-11.1,  a  child  born  of  a  bigamous 
marriage  is  legitimate.  Therefore,  where  the  mother  of  a  child  is  legally 
married  and  bigamously  married  at  the  same  time  and  has  a  child  upon 
whom  the  light  of  legitimacy  is  cast  from  both  directions,  the  safest 
method  of  procuring  an  adequate  consent  to  the  adoption  of  this  child 
would  be  to  comply  with  the  requirements  of  the  adoption  law  regarding 
consent  with  regard  to  the  legal  husband  and  the  bigamous  husband  of 
the  marriages. 
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Welfare;  Adoption;  Consent;  Divorced  Parent 

11  May  1955 

The  recital  in  a  divorce  decree  of  the  desertion  of  a  wife  by  her  husband 
would  not  be  sufficient  as  a  judicial  declaration  of  abandonment  of  a 
child  of  the  marriage  by  the  husband  and  father  so  as  to  eliminate  the 
natural  father  of  the  child  as  a  necessary  party  under  the  provisions  of 
G.  S.  48-5,  subsection  (a),  in  a  subsequently  instituted  proceeding-  for  the 
adoption  of  the  child. 

Welfare;  Adoptions;  Consent;  Parent  in  Prison 

30  September  1955 

G.  S.  48-9  (2)  should  be  construed  so  that  the  incarceration  of  the 
mother  of  a  minor  child  in  the  State's  Prison  would  not  have  the  effect 
of  disqualifying  her  to  give  consent  to  the  adoption  of  her  child  so  as  to 
permit  the  court  to  appoint  a  next  friend  in  her  place  to  give  or  withhold 
consent  to  the  adoption.  Imprisonment  of  a  parent  does  not  destroy  the 
parent's  natural  right  to  his  or  her  minor  child. 


Welfare;   Adoption;   Consent;    Sufficiency  To   Make  Consenting 

Agency  a  Party 

3  December  1954 

A  licensed  child  placing  agency  which  has  accepted  the  surrender  of  a 
child  and  consented  to  its  adoption,  as  provided  in  G.  S.  48-9  (1),  is  not 
a  necessary  petitioner  and  need  not  be  named  a  petitioner  in  the  adoption 
proceeding. 


Welfare;  Adoption;  Consent;  Sufficiency  To  Make  One  a  Party 

28  September  1954 

A  written  consent  to  adoption  by  the  mother  of  a  child  born  out  of 
wedlock,  when  the  child  has  not  been  legitimated  prior  to  the  time  of  the 
signing  of  the  consent,  is  sufficient  to  make  the  mother  a  party  of  record 
to  the  proceeding  and  the  provisions  of  G.  S.  48-7  do  not  necessitate  either 
the  naming  of  the  mother  in,  or  her  signature  to,  the  petition  for  adoption. 
Reference  G.  S.  48-6,  48-7,  48-9,  and  48-11. 
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Welfare;  Adoption;  Custody 

10  February  1955 

The  mother  of  a  child  born  in  wedlock  who  has  custody  of  the  child 
may  consent  to  the  adoption  of  tlie  child,  but  the  father  would  still  be  a 
necessary  party  to  the  proceeding. 

Welfare;  Adoption;  Custody  of  Child  Surrendered  to 
Superintendent  of  Public  Welfare 

29   September  1954 

A  child  released  and  surrendered  by  natural  parents  to  a  county  superin- 
tendent of  public  welfare  to  whom  a  general  consent  for  adoption  is  also 
given  is  thereby  placed  in  the  legal  custody  of  said  superintendent,  irrespec- 
tive of  whether  a  petition  for  adoption  is  actually  filed. 

Welfare;  Adoption;  Effect  on  Adoption  of  Bigamous 
Marriage  Between  Adoptive  Parents 

27  March  1956 

An  adoption  is  not  rendered  invalid  when  it  appears  later  that  the 
adoptive  parents  are  bigamously  married  and  such  marriage  is  annulled. 

Welfare;  Adoption;  Finding  of  Abandonment; 
Consent  of  Person  Other  Than  a  Parent 

22  March  1956 

An  order  by  a  Juvenile  Court  of  another  state,  making  a  child  a  ward 
of  the  superintendent  of  a  county  department  of  public  welfare  of  such 
state,  does  not  give  such  superintendent  the  authority  to  consent  to  an 
adoption  of  the  child  under  the  North  Carolina  Adoption  Law. 

Welfare;  Adoption;  Finding  of  Abandonment;  Service  of  Process 

15  December  1954 

It  is  doubtful  that  G.  S.  7-103  defining  jurisdiction  of  domestic  relations 
courts  confers  upon  them  jurisdiction  to  determine  abandonment  of  a 
child  for  purposes  of  adoption  in  an  independent  proceeding  instituted  for 
such  purpose. 

Where  a  non-resident  parent  is  a  necessary  party  to  an  adoption  pro- 
ceeding and  his  address  is  known,  service  of  process  outside  the  state 
should  be  had  as  provided  in  G.  S.  1-104  rather  than  under  the  provisions 
of  G.  S.  1-98  et  seq. 
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Welfare;  Adoption;   P'oreign-Born  Child 

,     ,„,;     r  13  March  1956 

No  provision  of  the  adoption  laws  of  this   State  prohibit  the  adoption 
of  a  foreign-born  child  by  its  stepfather,  a  resident  of  North  Carolina. 


Welfare;  Adoption;  Foreign  Court;  Procedure  to  be  Followed 
in  this  State 

12  June  1956 

When  an  adoption  has  been  completed  through  the  final  order  in  the 
proper  court  of  a  foreign  country  by  a  citizen  and  resident  of  this  State, 
he  may  file  an  adoption  proceeding  in  a  court  of  this  State  under  Chapter 
48  of  the  General  Statutes.  A  copy  of  the  final  order  of  adoption  in  the 
foreign  court  should  be  filed  in  place  of  the  consent  required  by  Chapter  48. 


Welfare;  Adoption;  Foreign  Court;  Shortening  of  Probationary  Period 

•    -  1  April  1955 

When  an  adoption  has  been  completed  through  the  final  order  in  the 
proper  court  of  a  foreign  country  by  a  citizen  and  resident  of  this  State, 
he  may  file  an  adoption  proceeding  in  a  court  of  this  State  under  Chapter 
48  of  the  General  Statutes.  A  copy  of  the  fi.nal  order  of  adoption  in  the 
foreign  court  should  be  filed  in  place  of  the  consent  required  by  Chapter 
48;  the  court  may  then  shorten  the  probationary  period  between  the  grant- 
ing- of  the  interlocutory  decree  of  adoption  and  the  issuance  of  the  final 
order,  by  the  length  of  time  the  child  has  resided  in  the  home  of  the 
petitioners.  (In  shortening  the  probationary  period  the  court  could  accept 
the  copy  of  the  foreign  final  order  in  lieu  of  the  certification  that  the  child 
was  placed  in  the  home  of  the  petitioners  by  a  licensed  child  placing  agency, 
as  required  by  G.  S.  48-21   (d).) 

Welfare;  Adoption;  Guardian  of  the  Estate  of  Adopted  Child 

18  April   1956 

Where  a  child  is  adopted  and  its  name  changed,  the  guardian  of  the 
estate  of  such  child  appointed  prior  to  the  change  of  name  should  file  a 
final  account  and  the  guardianship  should  be  terminated.  The  same  person 
may  then  be  appointed  guardian  of  the  estate  of  the  child,  under  its  new 
name. 
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Welfare;  Adoption;  Interlocutory  Decree;  Nunc  Pro  Tunc  Order; 
Validity  of  Consent  When  Proceeding  Is  Dismissed 

•       •  ....  20  October  1954 

Where  consent  to  an  adoption  is  executed  by  natural  parents  directly 
to  adoptive  parents  and  the  initial  proceeding  is  dismissed  because  of  a 
proce,'iural  defect,  the  original  consent  would  be  valid  in  a  subsequently 
instituted  adoption  proceeding  by  the  same  adoptive  parents. 

Where  an  interlocutory  decree  had  never  been  actually  entered  in  an 
adoption  proceeding  before  the  expiration  of  six  months  from  the  filing  of 
the  petition  for  adoption,  a  nunc  pro  tunc  order  would  not  be  proper,  as 
a  nunc  pro  tunc  order  is  entered  in  those  cases  where  judgment  has 
actually  been  rendered,  but  in  consequence  of  accident  or  mistake  or 
through  the  neglect  of  the  Clerk,  has  not  been  entered  on  the  record.  See 
CREED  V.  MARSHALL,  160  N.  C.  398. 

.      Welfare;  Adoption;  Interlocutory  Decree; 
Readoption  by  Natural  Parents 

■-•         "■■        ■         -      -■  ■      ■  31   March  1955 

Where  a  minor  child  is  adopted,  and  the  natural  parent  later  petitions 
for  a  readoption  of  the  child  with  the  consent  of  the  adoptive  parents,  the 
interlocutory  decree  of  adoption  and  probationary  period  cannot  be  waived 
under  the  provisions  of  G.  S.  48-21  (c)  since  the  nature!  parent  is  not 
one  of  the  specified  relationships  set  out  in  said  statute  [Reference  G.  S. 
48-21    (e)].  .         r  .       . 

Welfare;  Adoption;  Inheritance  from  Natural  Parent  by 
.      .  Adopted  Child 

16  August  1955 

G.  S.  28-149,  paragraph  10,  was  rewritten  by  the  1955  General  Assembly 
and  now  reads  as  follows : 

"10.  An  adopted  child  shall  be  entitled  by  succession,  inheritance 
or  distribution  to  personal  property,  including,  without  limiting 
the  generality  of  the  foregoing,  any  recovery  of  damages  for  the 
wrongful  death  of  such  adoptive  parent,  by,  through  and  from  its 
adoptive  parents  the  same  as  if  it  were  the  natural  legitimate 
child  of  the  adoptive  parents.  An  adopted  child  shall  not  be 
entitled  by  succession,  inheritance  or  distribution  to  any  personal 
property,  including,  without  limiting  the  generality  of  the  fore- 
going, any  recovery  of  damages  for  the  \\Tongful  death  of  such 
natural  parent,  by,  through  and  from  its  natural  parents.  The 
natural    parents    of    an    adopted    child    shall    not    be    entitled    by 
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succession  or  inheritance  to  any  real  property  by,  through  or  from 

such  adopted  child." 

"In  the  absence  of  a  statute  to  the  contrary,  although  the  child 

inherits    from    the    adoptive    parent,    he    still    inherits    from    or 

through  his  blood  relatives,  or  his  natural  parents." 

An    adoption    statute    which    provides    that    the    natural    parents 

"shall  be  divested  of  all  legal  rights  and  obligations  with  respect 

to  such  child  should  not  be  construed  so  as  to  deprive  the  child 

of   its   right   to    inherit   from   or    through    its    natural    parents." 

2  C.  J.  S.  454,  "Adoption  of  Children." 

Welfare;  Adoption;  Juvenile  Court;  Adjudication  op 
Abandonment  in  Lieu  of  Consent 

5  June  1956 

An  adjudication  by  a  Juvenile  Court  that  a  parent  has  abandoned  his 
child  is  not  effective  to  eliminate  the  necessity  for  the  consent  of  the 
parent  in  an  adoption  proceeding. 

Welfare;  Adoption;  Legal  Father  a  Necessary  Party; 
Service  on  Father  Out  of  State;  Abandonment 

30  March  1956 

Where  a  married  woman  gives  birth  to  a  child,  her  husband  is  pre- 
sumptively the  father  of  such  child.  He  is  the  necessary  party  in  a  pro- 
ceeding for  the  adoption  of  the  child  and  must  give  consent  unless  the 
presumption  is  rebutted  by  competent  evidence. 

Welfare;  Adoption;  Name;  Correction  of  Record  by  Motion 
IN  THE  Cause 

9  July  1954 

If  the  final  order  in  an  adoption  proceeding  fails  to  give  the  correct 
name  of  the  adopted  child,  and  such  failure  is  through  mistake  or  in- 
advertence, the  record  can  be  amended  to  speak  the  truth  through  an  order 
of  the  clerk  of  the  superior  court,  entered  pursuant  to  a  motion  in  the 
cause. 

Welfare;  Adoption;  Name  of  Child 

29  December   1955 

It  is  not  mandatory  under  North  Carolina  statutes  governing  adoption 
of  minors,  that  the  name  of  the  child  be  changed  to  that  of  the  adopting 
parents. 
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Welfare;  Adoption;  Natural  Parents;  Parties  of  Record 

6  June  1956 

The  filing  of  consent  to  an  adoption  proceeding  is  sufficient  to  make  the 
consenting  person  or  agency  a  party  of  record  to  the  proceeding,  and  no 
service  of  process  is  required  to  be  made  upon  such  person  or  agency. 

Welfare;   Adoption;   Necessary  Party;   Appointment  of  Next  Friend 

9  January  1956 

A  grandfather  of  a  child,  both  of  whose  parents  are  dead,  is  not  a 
necessary  party  to  a  proceeding  for  the  adoption  of  the  child,  when  the 
child  is  not  residing  with  the  grandfather,  and  the  grandfather  is  not 
standing  in  loco  parentis  to  the  child. 

There  is  some  question  as  to  the  validity,  in  an  adoption  proceeding, 
of  a  finding  by  a  Domestic  Relations  Court  that  the  child  has  been  aban- 
doned. The  Adoption  Law  provides  (G.  S.  48-9)  for  such  a  finding  of  fact 
by  the  court  entertaining  the  adoption  proceeding. 

Welfare;  Adoption;  Necessary  Parties;  Child  is  Born  of 
Bigamous  Marriage 

2  August  1954 

When  used  in  reference  to  a  child,  legitimate  means  lawfully  begotten, 
born  in  wedlock,  having  or  involving  full  filial  rights  and  obligations  by 
birth.  CARTER  v.  CARTER,  232  N.  C.  614.  The  father  of  a  child  born 
of  a  bigamous  marriage,  said  child  being  legitimated  by  G.  S.  50-11.1,  is 
a  necessary  party  to  a  proceeding  for  the  adoption  of  the  child. 

Welfare;  Adoption;  Nullification  of  Completed  and 
Final  Adoption  Proceeding    ■ 

22  March  1956 

Where  a  man  purports  to  marry  a  woman  with  a  minor  child  and  it 
later  appears  that  the  marriage  was  bigamous  because  the  woman  was 
already  married,  action  of  the  Superior  Court  in  declaring  the  marriage 
void  does  not  affect  the  validity  of  the  adoption  proceeding. 

Welfare  ;  Adoption  ;  Part-Asiatic  Child  by  Persons 
OF  Caucasian  Ancestry 

13  March  1956 

There  is  no  statute  or  decision  in  this  State  which  prohibits  the  adoption 
of  a  child  of  part-Asiatic  ancestry  by  persons  of  Caucasian  ancestry. 
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Welfare;   Adoption;   Person  Over  Twenty-One  Years  of  Age 

--.^8-    .'     '■■  .'  .  28  June  1956 

The  laws  of  this  State  do  not  provide  foi*  adoption  of  a  person  over 
twenty-one  years  of  age. 

Welfare;  Adoption;  Preparation  of  Legal  Documents; 

li-  ii  !  (    ;  r.    .  Unauthorized  Practice  op  Law    •   ■•  • » 

•K'-'i    :jn.uM^\,  ■'._  14  June  1956 

Drafting  a  document  to  be  filed  in  connection  with  a  legal  proceeding 
involves  the  practice  of  law,  and  is  unlawful  for  one  not  a  member  of 
the  North  Carolina  State  Bar. 

,.  Welfare;  Adoption;  Process;  Notice;  Contents 

'       ..."     .        -  .  .,   .  \.  ,!    ..  ,,         14  October  1954 

In  an  adoption  proceeding  where  it  is  necessary  to  serve  a  parent  by 
publication  and  also  to  determine  the  issue  of  abandonment,  the  better 
practice  would  seem  to  be  in  specifying  the  nature  of  the  relief  sought  in 
the  notice  of  publication,  to  spell  out  the  abandonment  as  well  as  stating 
that  the  proceeding  is  one  "for  adoption  of  the  named  child." 


Welfare;  Adoption;  Protection  of  Children  When 
Petition  Is  Dismissed 


28  September  1954 


Where  children  are  placed  for  adoption  directly  by  the  natural  parents 
and  the  court  of  adoption  dismisses  the  petition,  G.  S.  48-20  places  the 
duty  of  taking  appropriate  action  for  the  protection  of  the  children  on  the 
superintendent  of  public  welfare  in  the  county  in  which  the  petition  was 
filed.  Upon  motion  in  the  court  of  adoption  by  the  superintendent  of 
public  welfare,  the  court  may  direct  a  proper  order  to  the  adoptive  parents 
to  produce  the  child  before  the  court.  ,..,.,    ^.;..   -  .  ..,.  ,-.i  -,.~u 

■;. K  V.1C...:  1   y  "Welfare;  Adoption;  Siblings 

■*-,^.     .  .^,,^-    r  i  .  17  April  1956 

s^i   Aq   piiqo   B   JO   uoi^jdope   ^\{%  ^luuad  '\ou.   op   a:^Bq.s   siq:}   jo  savbi   aqx 
brother  or  sister. 
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7f.;v  ,  Welfare;  Appointment  of  Guardian  for  Recipient  ,. 

••:;.  .;    ;   ,p..     r.      27  Mai'ch  1956 

The  Clerk  of  the  Superior  Court  may  appoint  a  guardian  for  an  adult 
incompetent  only  after  incompetency  has  been  established  by  a  finding-  of 
a  jury  (G.  S.  35-2,  35-2.1),  or  by  the  certificate  of  a  superintendent  of  a 
mental  hospital  or  of  the  Regional  Medical  Officer  of  the  United  States 
Veterans'  Bureau  of  North  Carolina. 

Failure  of  the  Clerk  of  Court  to  require  bond  of  a  guardian  pursuant 
to  G.  S.  33-12  does  not  invalidate  the  appointment  of  the  guardian. 

Welfare;  Custody  of  Illegitimate  Child;  Natural  Father;  Stepfather 

8  June  1956 

This  oflfice  is  unaware  of  any  authority  giving  superior  right  to  custody 
of  a  non-legitimated  illegitimate  child  either  to  the  stepfather  or  natural 
father   of  such   child. 

Welfare;  Endorsement  by  Clerk  of  Public  Assistance  Check    •'" 
Payable  to  Deceased  Recipient  of  Aid  to  the  Permanently 
•'j^-ji.-^u   .,    ->     .■        -i    AND  Totally  Disabled  .=    :,      :■   '■.■■    :'• 

'•■'"'■■''■  ''■"'    -  "-     ''-'  ■  "    •         -'    '     '     '■-■••      ■■    ■         22    March    1956 

Pursuant  to  G.  S.  28-68  and  28-68.2,  a  Clerk  of  the  Superior  Court  may 
receive  a  check  made  payable  to  a  recipient  of  aid  to  the  permanently 
and  totally  disabled,  w^hich  check  was  not  endorsed  by  such  recipient  prior 
to  his  death,  and  may  disburse  the  funds  thus  collected. 

Welfare;  Establishment  of  Residence  by  Mental  Incompetent; 

Eligibility  for  Admission  to  State  Institution  for  the 
■_^';:  Mentally  Disordered 

12  March   1956 

An  adult  person  who  is  non  compos  mentis  may  not  by  moving  to  North 
Carolina  from  another  state  acquire  the  status  of  resident  of  this  State 
for  the  purpose  of  admission  to  Caswell  Training  School. 

Welfare;  Jails;  Effect  of  Unfavorable  Report  on 

Condition  of  Jail  on  Civil  or  Criminal 

Liability  of  County  Officials 

28  March  1956 

An  unfavorable  report  on  the  condition  of  a  county  jail  by  the  Inspector 
of  Correctional  Institutions  of  the  State  Board  of  Public  Welfare  does  not, 


360  BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL  [VOL. 

of  itself,  impose  any  civil  or  criminal  liability  upon  county  officials,  nor 
does  it,  of  itself,  require  such  officials  to  place  prisoners  in  available 
space  in  the  jail  of  another  county. 

Welfare;  Juvenile  Courts;  Jurisdiction;  Abandonment  of  Children 

13  September  1955 

The  Juvenile  Court  has  exclusive  original  jurisdiction  of  any  case  of 
a  child  less  than  sixteen  years  of  age  residing  in  or  being  at  the  time 
within  its  respective  district  where  such  child  is  an  abandoned  child 
irrespective  of  the  residence  of  the  mother  of  the  child.  Service  of  sum- 
mons may  be  had  upon  the  mother  as  provided  in  G.  S.  110-28  and  such 
service  may  be  by  publication  in  the  discretion  of  the  court. 

Welfare;  Old  Age  Assistance  Lien;  Action  to  Enforce  Lien 
Where  Premises  Occupied  by  Surviving  Spouse 

8  July  1954 

Under  the  provisions  of  G.  S.  108-30.1  an  action  to  enforce  the  lien 
created  thereby  must  be  brought  within  one  year  from  the  date  of  death 
of  the  old  age  assistance  recipient,  and  not  within  one  year  from  the  date 
of  death  of  a  surviving  spouse  who  occupies  the  premises  as  a  homesite 
or  within  one  year  from  the  date  that  such  surviving  spouse  may  cease  to 
occupy  the  premises  as  a  homesite.  In  other  words,  the  statutory  provision 
limiting  the  time  for  bringing  an  action  to  enforce  the  lien  to  one  year 
after  the  death  of  a  recipient  is  not  suspended  by  occupation  of  the 
premises  as  a  homesite  by  a  surviving  spouse.  However,  the  statute  is 
clear  that  no  execution  may  issue  against  the  property  so  long  as  it  is 
occupied  by  a  surviving  spouse. 

Welfare;  Old  Age  Assistance;  Action  to  Foreclose 
Lien  During  Lifetime  of  Recipient 

8  July  1954 

Foreclosure  of  old  age  assistance  lien  during  the  lifetime  of  a  recipient 
would  have  to  be  by  action  of  foreclosure  in  the  Superior  Court  i.e.  a 
judicial  foreclosure.  The  statute  seems  to  contemplate  the  county  attorney 
as  the  party  to  take  necessary  action  to  enforce  the  lien. 

Welfare;  G.  S.  108-30.1,  Old  Age  Assistance  Lien  Law; 
Action  Thereunder 

16  February   1955 

The  filing  of  the  statement  in  the  regular  lien  docket,  docketing,  and 
cross  indexing  of  the  lien  does  not  constitute  the  bringing  of  an  action  as 
contemplated  by  G.  S.  108-30,1. 
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Welfare;   Old  Age  Assistance  Lien;   Agreement  of  Lien 

14  January  1955 

The  old  age  assistance  lien  established  by  G.  S.  108-30.1  is  created  by 
operation  of  law  and  constitutes  a  lien  against  the  real  property,  and  a 
claim  against  the  estate  of  a  recipient  for  all  old  age  assistance  grants 
paid  from  and  after  October  1,  1951,  to  said  recipient.  The  failure  of  the 
recipient  to  sign  an  agreement  of  lien  will  not  affect  its  validity. 

Welfare;  Old  Age  Assistance  Lien;  Attachment  and  Notice  of  Lien 

27  June  1955 

The  lien  for  old  age  assistance  created  by  G.  S.  108-30.1,  attaches  to 
all  real  property  owned  by  the  recipient  from  and  after  October  1,  1951 ; 
notice  to  purchasers  or  encumbrances  for  value  is  effected  by  the  filing 
of  the  statement  of  lien  as  provided  in  the  statute,  and  the  lien  may  not 
be  defeated  by  a  conveyance  of  the  property  by  the  recipient  during  his 
lifetime. 

Welfare;  Old  Age  Assistance  Lien;  Cancellation  of  Lien 

9  March  1956 

The  board  of  county  commissioners  and  the  county  board  of  public 
welfare,  acting  jointly  and  after  investigation,  may  release  one  of  two 
tracts  of  land  owned  by  a  recipient  of  old  age  assistance  from  the  effects 
of  the  old  age  assistance  lien,  where  the  recipient  agrees  to  sell  the  first 
tract  of  land  and  apply  the  proceeds  to  the  improvement  of  the  remaining 
tract. 

Welfare;  Old  Age  Assistance  Lien  Law;  Claim  Against 
Estate  of  Recipient 

10  February  1955 

Where  an  old  age  assistance  recipient  dies  leaving  real  property  in  a 
county  other  than  that  in  which  the  old  age  assistance  lien  provided  in 
G.  S.  108-30.1  has  been  filed,  a  claim  should  be  filed  against  the  estate  of 
the  recipient  with  the  administrator  as  provided  in  G.  S.  108-30.2.  The 
administrator  should  then  treat  this  claim  as  any  other  debt  of  the 
decedent. 

Welfare;  Old  Age  Assistance  Lien;  Construction  of  Deed 

4  August  1955 

"When  the  granting  clause  in  a  deed  to  real  property  conveys  an  un- 
qualified  fee   and  the   habendum  contains   no   limitation   on   the   fee  thus 
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conveyed  and  a  fee  simple  title  is  warranted  in  the  covenants  of  title, 
any  additional  clause  or  provision  repugnant  thereto  and  not  by  reference 
made  a  part  thereof,  inserted  in  the  instrument  as  a  part  of,  or  follow- 
ing the  description  of  the  property  conveyed,  or  elsewhere  other  than  in 
the  granting  or  hahendiiTn  clause,  which  tends  to  delimit  the  estate  thus 
conveyed,  will  be  deemed  mere  surplusage  without  force  or  effect." 
JEFFRIES  V.  PARKER,  236  N.  C.  756. 

Welfare;  Old  Age  Assistance  Lien  Law;  Costs  of  Collection  of  Claim 

.::fi;i    ■•'  .1 'cV..w';^u^;/.  t/<::^/ ;:'i';i4'/.   -.v^i-'^   f-  =.•   'v;.'    w,/,  23  May  1955 

"Necessary  costs"  as  defined  in  G.  S.  108-30.3,  as  amended  by  House 
Bill  152,  ratified  March  16,  1955,  is  broad  enough  to  include  the  cost  of 
attorneys'  fees  for  legal  services  rendered  in  collecting  the  claim  for 
old  age  assistance.  This  amendment  does  not  authorize  the  county  attorney 
to  deduct  his  fee  from  the  amount  collected  for  services  rendered  in  this 
connection,  but  would  seem  to  contemplate  that  the  county  attorney  render 
a  county  a  bill  for  any  additional  services  rendered  in  collecting  the  claim. 

Welfare;  Old  Age  Assistance  Lien;  Creation  of  Remainder 
Interest  in  Personal  Property  by  Deed 

27  June  1956 

Prior  to  1953  a  remainder  over  after  a  life  estate  in  personal  property 
could  not  be  created  by  deed.         j^    ^    (('"■v     rvii 

Welfare;  Old  Age  Assistance  Lien;  Dower  Interest  of  Recipient 

16  May  1956 

A  dower  interest  in  real  property  is  subject  to  the  old  age  assistance 
lien  as  provided  by  G.  S.  108-30.1. 


Welfare;  Old  Age  Assistance  Lien;  Effect  Against  Property  of 
Survivor  of  Estate  by  Entireties 

■Jib  '   h.      ■'^'<-\-     -fO'l 

17  August  1954 

Where  a  husband  and  wife  who  are  old  age  assistant  recipients  own 
property  by  the  entireties,  lien  having  been  filed  pursuant  to  G.  S. 
108-30.1,  and  either  of  them  die,  thereby  vesting  title  in  the  survivor, 
the  lien  is  effective  against  the  property  to  the  extent  of  the  total  amount 
of  old  age  assistance  paid  to  such  survivor  from  and  after  October  1,  1951. 
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Welfare;  G.  S.  108-30.1;  Old  Age  Assistance  Lien;  Effect  on 
Life  Estate  of  Recipient 


i  .:;l 


20  January  1955 


The  lien  for  old  age  assistance  created  by  G.  S.  108-30.1  could  not  attach 
nor  have  any  effect  on  the  life  estate  of  a  recipient  who  has  died,  since  a 
life  estate  terminates  eo  instante  upon  the  death  of  a  life  tenant.  The 
lien  would  attach  to  a  life  tenant's  interest  during  his  or  her  lifetime  as 
would  any  other  general  lien  against  real  property. 


■■  ' '    ■  Welfare;  Old  Age  A_ssistance;  Eligibility 

,  .   ;.  ;     ;  9  September  1954 

Receipt  of  a  disability  pension  from  the  United  States  Government 
will  not  of  itself  preclude  an  applicant  from  receiving  old  age  assistance 
benefits  if  otherwise  eligible.    Reference  G.  S.  108-21. 


Welfare;  Old  Age  Assistance  Liens;  Fees  for  Collection; 
County  Attorney 

5  April  1956 

Reasonable  attorneys'  fees  as  determined  by  the  Board  of  County 
Commissioners  are  properly  chargeable  as  a  part  of  the  cost  of  collection 
of  any  claim  under  the  old  age  assistance  lien  law. 

The  county  commissioners  m.ay  retain  an  attorney  other  than  the  county 
attorney  for  the  purpose  of  collection  of  claims  under  the  old  age  assist- 
ance lien  law. 


Welfare;  Old  Age  Assistance  Lien  Law;  Incompetent  Applicant 

,..-,..    ,       '     ..     ■■,-:.    ■:   ;  ■  .  24    September    1954 

Where  an  applicant  for  old  age  assistance  is  considered  physically  and 
mentally  unable  to  manage  his  own  affairs  and  an  inquisition  before  the 
Clerk  for  the  adjudication  of  such  incompetency  is  not  desired  for  the 
purpose  of  appointment  of  a  guardian  to  sign  the  agreement  of  lien  as 
provided  in  G.  S.  108-30.1,  a  reasonable  alternative  would  seem  to  be  the 
signing  of  an  agreement  by  all  of  the  heirs  of  the  applicant  respecting 
any  interest  to  which  they  might  become  entitled  as  heirs  of  the  applicant 
in  any  real  property  owned  by  him  at  his  death. 
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Welfare;  Old  Age  Assistance  Lien;  Indexing;  Notice  Where  Last 
Name  Omitted  from  Recorded  Lien 

16  September  1954 

Where  the  Clerk  of  Superior  Court  inadvertently  omits  on  the  recorded 
lien  the  last  name  of  the  person  against  whom  the  lien  is  filed,  but  the 
lien  is  correctly  and  properly  indexed  showing  the  book  and  page  number 
where  it  is  filed,  such  indexing  and  filing  will  constitute  due  notice  of  the 
lien. 

Welfare;  Old  Age  Assistance;  Liability  of  Property  of  Husband  for 
Assistance  Paid  to  Wife 

28  December  1955 

The  personal  property  of  a  husband  is  not  subject  to  claim,  under  G.  S. 
108-30.1  through  G.  S.  108-30.3,  for  old  age  assistance  furnished  to  his  wife. 

Welfare;  Old  Age  Assistance  Lien;  Life  Estate  with 
Power  of  Appointment 

6  April  1956 

An  old  age  assistance  lien  attaches  to  the  life  estate  of  a  recipient.  The 
power  of  appointment  unexercised  during  the  life  of  the  life  tenant,  who 
is  an  old  age  assistance  recipient,  does  not  enlarge  the  estate  of  such 
life  tenant.  .  ^  .:.■■■ 

Welfare;  Old  Age  Assistance  Lien;  Priority  of  Claim  Against 
Proceeds  of  Sale  of  Realty;  Funeral  Expenses  ,. 

18  August  1954 

The  claim  for  funeral  expenses  against  the  estate  of  a  decedent  is  in  the 
second  class  of  debts  under  G.  S.  28-105.  Therefore,  a  claim  against  the 
real  property  of  a  deceased  recipient  of  old  age  assistance,  lien  having 
been  filed  pursuant  to  G.  S.  108-30.1,  has  priority  over  a  claim  for  funeral 
expenses  in  proceeds  derived  from  a  sale  of  the  real  property  of  the 
deceased  recipient. 

Welfare;  Old  Age  Assistance  Lien;  Release  by  County  Commissioners 

.^  .  16  August  1955 

Where  a  recipient  of  old  age  assistance  against  whom  a  lien  has  been 
filed  pursuant  to  Q.  §,  108-30.1  wishes  to  trade  his  homeplace  consisting 
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of  mountain  land  for  another  more  suitable  place  to  be  used  as  a  home, 
the  two  places  being  of  equal  value,  and  where  it  is  desired  to  obtain  a 
release  of  the  original  homeplace  from  the  effect  of  the  old  age  assistance 
lien,  the  following  is  a  suggested  procedure:  The  Board  of  County  Com- 
missioners might  adopt  a  resolution  reciting  all  the  facts  and  determining 
that  the  tract  of  mountain  land  should  be  released  from  the  effect  of  the 
lien  in  consideration  of  the  substitution  therefor  of  the  more  suitable 
tract  of  land  to  be  used  as  a  homeplace.  The  Commissioners  could  then 
execute  a  deed  of  release  of  the  tract  of  mountain  land  and  should  recite 
in  the  deed  the  consideration  of  substitution  of  the  other  tract  of  land 
of  equal  value. 

Welfare;  Old  Age  Assistance  Lien;  Sale  of  Dower  Interest  of 
Recipient;  Release  of  Tract  from  Effect  of  Lien 

14  January  1955 

When  real  property  is  sold  in  which  a  widow  who  is  also  an  old  age 
assistance  recipient  has  a  dower  interest,  the  value  of  her  dower  interest 
may  be  computed  by  using  mortality  tables  in  G.  S.  8-46  and  8-47.  The 
value  of  this  interest  would  be  properly  considered  in  determining  her 
eligibility  to  receive  old  age  assistance  benefits.  If  the  value  of  the 
recipient's  dower  interest  is  paid  to  the  county,  th«  particular  tract  of 
land  sold  should  be  released  from  the  effect  of  the  lien  by  duly  adopted 
resolution  of  the  county  commissioners,  reciting  the  facts  justifying  such 
release,  where  such  amount  is  less  than  the  amount  which  has  been  received 
by  the  recipient  from  the  county. 

Welfare;  Old  Age  Assistance  Lien;  Sale  of  Property  Covered  by  Lien 

14  January  1955 

There  is  no  provision  in  the  old  age  assistance  lien  law  allowing  the 
release  of  a  portion  of  land  covered  by  the  lien  so  that  it  might  be  sold. 
The  amount  of  assistance  received  may  be  paid,  the  lien  cancelled,  and  the 
recipient  may  re-apply  for  old  age  assistance  at  a  later  date. 

Welfare;  Old  Age  Assistance  Lien;  Sale  of  Realty  by  Administrator; 
Survey  When  Description  Indefinite 

3  August  1955 

When  a  recipient  of  old  age  assistance  dies,  leaving  realty  but  no  per- 
sonal property,  and  the  county  desires  to  bring  action  to  foreclose  the 
lien  created  by  G.  S.  108-30.1,  an  administrator  should  be  appointed  who 
may  bring  a  proceeding  pursuant  to  G.  S.  28-81  to  sell  the  land  to  create 
assets  to  pay  thf  county's  claim  for  old  age  assistance.   Where  the  descrip^ 
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tion  of  the  land  is  indefinite,  an  order  of  survey  to  obtain  a  proper 
description  thereof  may  be  made  by  the  Clerk  pursuant  to  G.  S.  1-408.1 
after  a  special  proceeding  has  been  instituted  to  sell  the  land. 

"'  Welfare;  Old  Age  Assistance  Lien;  Sale  of  Timber  from 

Real  Property  Subject  to  Lien 

15  May  1956 

The  board  of  county  commissioners  and  the  county  board  of  public 
welfare,  acting  jointly,  may  authorize  the  sale  of  timber  standing  upon 
a  tract  of  real  property,  subject  to  an  old  age  assistance  lien,  where  the 
proceeds  of  the  sale  are  to  be  used  for  necessary  repairs  and  improvements 
to  the  house  of  the  recipient. 


Welfare;  Old  Age  Assistance  Lien;  Signing  of  Agreement  of  Lien 
.  BY  Husband  and  Wife  Applicants 

■  ■   ♦■        >•.,'■ 

-,-;  c:   ;  ,^,    %.|^-   .       1,    ,;    ..  ■  ;,-    r^-.      (,„.    ..  ■  i .      10  Decembcr   1954 

The  claim  for  old  age  assistance  created  by  G.  S.  108-30.1  is  a  claim 
against  a  recipient  individually  and  is  not  the  joint  obligation  of  a  hus- 
band and  wife  where  one  of  them  is  a  recipient.  Therefore,  the  signing 
of  the  agreement  constituting  a  lien  on  the  real  property  of  a  recipient 
is  required  only  of  the  individual  applicant,  even  though  the  applicant 
may  have  a  living  husband  or  wife.  ,;..•>  -.r;     r  .  •'    .:!:  ;>■  i 


Welfare;  Old  Age  Assistance  Lien;  Transfer  of  Property 
Covered  by  Lien 

15  December  1954 

The  transfer  of  property  covered  by  an  old  age  assistance  lien  created 
by  G.  S.  108-30.1  properly  filed  and  indexed  in  the  office  of  the  Clerk  of 
Superior  Court  will  not  prevent  the  lien  attaching  to  the  property  for 
amounts  paid  to  the  grantor-recipient  subsequent  to  the  transfer. 

Welfare;  Old  Age  Assistance  Liens;  When  Lien  Attaches 

""  "~;     '  "■  17  May  1956 

An  old  age  assistance  lien  attaches  to  real  property  where  the  lien  was 
filed  in  October,  1951,  though  the  property  was  conveyed  by  the  old  age 
recipient  in  1949,  where  the  deed  of  conveyance  was  not  recorded  until 
1956. 
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Welfare;  Parent-Child;  Necessary  Medical  Assistance  to  Children 

3   February   1955 

Willful    omission    to    provide    medical    necessities    for  children    because 

of  religious  belief  is  not  a  common  law  crime  in  itself;  however,  in  case 

of   death   the   parents   of   the   children    can   be   tried   for  manslaughter   in 
most  jurisdictions. 

Welfare;  Support  of  Illegitimate  Children;  Bastardy  Act 

10   September  1954 

A  warrant  may  be  issued  to  determine  the  paternity  of  a  bastard  child 
prior  to  the  birth  of  such  child.    See  G.  S.  49-5. 

Welfare;  Uniform  Reciprocal  Enforcement  of  Support  Act; 

Appointment  of  Next  Friend  Where  North  Carolina  Is 

Initiating  State 

:  6  April  1955 

The  following  are  applicable  to  a  wife  instituting  an  action  for  support 
under  Chapter  52A  of  the  General  Statutes,  Uniform  Reciprocal  Enforce- 
ment of   Support  Act: 

A.  When  a  wife,  not  divorced,  is  seeking  support  only  for  her- 
self and  has  reached  her  majority,  she  may  bring  the  action 
in  her  own  name  without  the  appointment  of  a  next  friend. 

B.  When  a  wife,  not  divorced,  is  seeking  support  for  herself 
and  her  minor  child  or  children,  in  my  opinion,  she  could  bring 
the  suit  individually  and  upon  application  to  and  appointment 
by  the  court,  in  the  name  and  behalf  of  her  minor  children  as 
next  friend.  I  know  of  nothing  to  prevent  her  suing  in  both 
capacities. 

C.  When  a  wife,  not  divorced,  is  seeking  support  for  her  minor 
children  only,  she  could  bring  suit  in  the  name  of  her  children 
and  in  their  behalf  as  next  friend. 

D.  Where  a  former  wife  who  has  obtained  an  absolute  divorce 
is  seeking  support  for  the  minor  children  born  of  the  marriage, 
action  may  be  brought  in  the  name  of  the  child  or  children  and 
on  their  behalf  by  a  duly  appointed  next  friend.  As  noted  in 
your  letter,  this  is  the  situation  in  the  case  of  MAHAN  v. 
READ,  240  N.  C.  641.  In  such  case  the  former  wife  could,  in 
my  opinion,  bring  suit  as  next  friend. 

(Reference  Mahan  v.  Read,  240  N.  C.  641)     , 
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Welfare;  Uniform  Reciprocal  Enforcement  op  Support  Act; 
Court  Having  Jurisdiction 

.  13  June  1955 

G.  S.  52A-3,  Subsection  (4),  and  G.  S.  52A-9,  as  amended  by  Chapter 
699,  Session  Laws  of  1955,  effective  July  1,  1955,  confers  civil  jurisdiction 
on  inferior  courts  in  the  case  of  proceedings  received  from  another  state 
under  the  Uniform  Reciprocal  Enforcement  of  Support  Act  against  a 
defendant  residing  within  the  jurisdictional  bounds  of  such  court  and 
providing  said  inferior  court  is  a  court  of  record  which  has  jurisdiction 
to  determine  liability  of  persons  for  the  support  of  dependents  in  a 
criminal  proceeding.        ,  — 

Welfare;  Uniform  Reciprocal  Enforcement  of  Support  Act; 
Disposition  op  Cause  Where  Defendant  Is  Not  to  be  Found 

5  October  1954 

When  a  cause  commenced  under  the  Uniform  Reciprocal  Enforcement 
of  Support  Act  is  received  from  a  responding  state  and  docketed  in  a 
Superior  Court  of  this  state  and  summons  is  issued  and  expires  due  to 
the  inability  of  an  officer  authorized  to  serve  process  to  obtain  service  on 
the  defendant  and  is  returned  by  the  officer,  "After  due  and  diligent 
search,  not  to  be  found"  or  a  similar  notation,  the  solicitor  of  the  judicial 
district  or  his  assistant  appointed  as  provided  in  G.  S.  52A-12  as  repre- 
sentative of  the  responding  state,  may  take  a  voluntary  non-suit  in  the 
action. 

Welfare;  Uniform  Reciprocal  Enforcement  of  Support  Act; 
Jurisdiction  op  County  Recorder's  Court 

■  6  March  1956 

A  county  recorder's  court  established  under  G.  S.  7-218  has  jurisdiction 
to  hear  and  determine  cases  originating  in  another  state  for  the  enforce- 
ment of  support  of  dependents.  (Uniform  Reciprocal  Enforcement  of 
Support  Act,  Chapter  52 A  of  the  General  Statutes.) 

Welfare;  Uniform  Reciprocal  Enforcement  op  Support  Act; 
Responsibility  of  Solicitor 


,  21  December  1954 

There  are  no  duties  placed  upon  the  solicitor  of  the  judicial  district 
or  his  assistant  to  initiate  a  petition  in  this  state  for  a  petitioner  seeking 
support  under  Chapter  52A,  Uniform  Reciprocal  Enforcement  of  Support 
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Act.  G.  S.  52A-12,  howevei-,  makes  it  the  solicitor's  or  his  assistant's  duty 
to  appear  on  behalf  of  the  responding  state  in  all  proceedings  under  the 
Reciprocal  Support  Act. 

Wills  and  Administration;  Allowance  to  Child  Under  G.  S.  30-17 

12  September  1955 

Under  the  language  of  G.  S.  30-17.  it  is  thought  that  if  a  woman  dies 
intestate  leaving  a  husband  and  a  child  under  the  age  of  fifteen  years, 
the  child  is  entitled  to  an  allowance  of  $250.00  for  its  support  in  addition 
to  its  distributive  share  of  the  personal  estate  of  the  mother. 

Wills  and  Administration;  Commissions  Allowable 
TO  Administrator  c.t.a. 

28  June  1956 

An  administrator  c.t.a.  is  entitled  to  commissions  upon  the  receipt  of 
bank  balances  on  hand  at  the  death  of  the  executor  in  an  amount  not  to 
exceed  5  per  cent  in  the  discretion  of  the  Clerk  of  the  Superior  Court. 

Wills,  Construction;  Life  Estate  with  Power  of  Disposal 

17  August  1955 

Where  an  estate  devised  is  specifically  limited  to  the  life  of  the  devisee, 
the  power  of  disposition  does  not  enlarge  the  estate  devised  or  convert  it 
into  a  fee.  One  is  property,  the  other  is  power.  Neither  limits  or  enlarges 
the  other.    HARDEE  v.  RIVERS,  228  N.  C.  67   (1947). 

Wills;  Administration  of  Estates;   Executor's  Commissions; 
Allowance  Upon  Removal  of  Executor 

'  27  December   1955 

An  executor  who  is  removed  by  court  order  for  default  and  misconduct 
in  the  management  of  an  estate  is  not  entitled  to  receive  payment  from 
the  estate  for  attorney's  fees  for  legal  counsel  representing  the  executor 
on  the  removal  charges,  and  neither  is  an  executor  who  has  been  removed 
for  default  and  misconduct  entitled  to  any  commission  for  services  while 
executor  of  the  estate. 

Wills;  Executors  and  Administrators;  Commissions  on  Distributions 
Made  to  Beneficaries 

2  August  1954 

The  executor  of  an  estate  is  not  entitled  to  commissions  vdthin  the 
purview  of   G.   S.   28-170   where  the   testator   devises   all  of  his  property 
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to  his  children  and  then  directs  his  executor  to  sell  the  realty  and  divide 
the  proceeds.  Such  proceeds  would  not  be  designated  as  a  legacy.  The  real 
property  would  descend  to  the  heirs  subject  to  being  divested  and  sold  by 
the  executor. 


Wills;    Executors  and  Administrators;    Distribution   of  Proceeds  of 
Group  Insurance  Payable  to  Estate 

.  .  .  .  ,  8   February   1956 

Construing  together  G.  S.  58-213  and  G.  S.  28-58,  it  is  thought  that  no 
part  of  the  proceeds  of  a  policy  of  group  life  insurance  not  made  payable 
to  a  named  beneficiary  may  be  used  to  defray  the  costs  of  administration 
of  the  estate  of  the  insured  when  the  executor  has  in  his  hands  a  surplus 
from  the  sale  of  real  estate  to  make  assets  with  which  to  pay  the  debts 
of  the  estate.  This  conclusion  is  reached  by  analogy  from  the  decisions 
of  our  Supreme  Court  in  the  cases  of  BAKER  v.  RAILROAD,  91  N.  C. 
308,  and  BROADNAX  v.  BROADNAX,  160  N.  C.  432,  construing  G.  S. 
28-173. 

Wills;  Probate  and  Registration;  Proof  of  Execution  of  Instrument 

6  October  1954 

G.  S.  47-13  provides  that  if  an  instrument  required  or  permitted  by 
law  to  be  registered  has  no  subscribing  witness,  the  execution  of  the 
same  may  be  proven  by  proof  of  the  handwriting  of  the  maker.  BLACK 
v.  JUSTICE,  86   N.   C.   504,  and   LeROY  v.  JACOBSKY,   136   N.    C.  443. 


^^'■"      Wills;  Probate  and  Registration;  Transfer  Agreement 

29  December  1954 

It  is  thought  that  an  instrument  called  a  transfer  agreement,  by  which 
the  purchaser  assigns  his  interest  in  personal  property,  subject  to  an  out- 
standing recorded  conditional  sales  contract;  and  which  gives  to  the  pur- 
chaser the  consent  of  the  mortgagee  to  transfer  the  property  in  con- 
formity with  a  provision  in  the  conditional  sales  contract  to  the  effect 
that  the  purchaser  "shall  not  sell  or  dispose  of  the  chattel  without  the 
written  consent  of  the  dealer  or  assignee"  is  such  an  instrument  as  is 
entitled  to  registration  under  the  provisions  of  G.  S.  47-1,  as  rewritten 
by  Chapter  772,  Session  Laws  of  1951. 

:-•!•■     Wills;  Probate  in  Common  Form;  Collateral  Attack 

r':ii;</,-;'-: -■•"•_'    ■■'!.   .■■kit: 

20  February  1956 

When  a  will  has  -been  probated  in  common  form,  it  is  given  conclusive 
legal  effect  as  the  last  will  and  testament  of  the  decedent,  subject  only 
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to  be  vacated  on  appeal  or  declared  void  by  a  court  of  competent  jurisdic- 
tion in  a  proceeding  instituted  for  that  purpose.  Until  so  set  aside,  it  is 
presumed  to  be  the  will  of  the  testator.  IN  RE  WILL  OF  PUETT,  229 
N.  C.  8,  and  HOLT  v.  HOLT,  232  N.  C.  497. 

', ,      .  Wills;  Probate  Jurisdiction 

31  May  1955 

Under  the  provisions  of  G.  S.  28-1(1)  the  Clerk  of  the  Superior  Court 
has  probate  jurisdiction  in  a  case  in  which  the  decedent  at  or  immediately 
previous  to  his  death  was  domiciled  in  the  county  of  such  Clerk  in  what- 
ever place  such  death  may  have  happened. 


Wills;  Registration  op  Instruments;  Place  for  Order  op  Probate; 
Position  on  Instrument 

25   May   1955 

The  position  of  the  Clerk's  order  of  probate  on  a  document  ordinarily 
follows  the  certificates  of  probate,  but  it  would  be  valid  if  it  appeared  at 
any  other  place  on  the  document,  including  being  above  the  certificates  of 
acknowledgment. 


Workmen's  Compensation  Act;  Religious  Organizations 

22  June   1955 

If  a  religious  organization  employs  five  or  more  persons,  it  will  be 
subject  to  the  provisions  of  the  North  Carolina  Workmen's  Compensation 
Act. 


Worthless   Checks;    Aiding  and  Abetting; 
Merchants  Knowingly  Taking 

1  March  1956 

Section  14-107  of  the  General  Statutes  (the  worthless  check  law)  makes 
it  unlawful  for  any  person  to  deliver  to  another  any  check,  such  person 
"being  informed,  knowing  or  having  reasonable  grounds  for  believing  at 
the  time  of  the  soliciting  or  the  aiding  and  abetting  that  the  maker  or 
the  drawer  of  the  check  or  draft  has  not  sufficient  funds  on  deposit  in, 
or  credit  with,  such  bank  or  depository  with  which  to  pay  the  same  upon 
presentation." 
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Witnesses  Held  Incommunicado;  Offsetting  Hospital  Costs 

'  28  April  1955 

Under  G.  S.  66-52,  a  county  may  offset  against  witness  fees,  for  wit- 
nesses held  in  prison  hospitals,  expenses  incurred  on  account  of  such 
witness.  The  time  spent  by  witness  in  hospital  would  be  exclusive  from 
payment  of  per  diem  witness  fee. 
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North  Carolina 

STATE   DEPARTMENT   OF   INVESTJGATION 

Department  of  Justice 

Raleigh 

James  W.  Powell  James  F.  Bradshaw,  Jr. 

Director  Assistant  Director 

July    17,   1956 

Honorable  William  B.  Rodman,  Jr. 
Attorney   General 
State  of  North  Carolina 
Raleigh,  North   Carolina 

Re:  Biennial  Report 

Dear  Mr.  Rodman: 

There  is  submitted  herewith  the  Biennial  Report  for  the  State  Bureau  of 
Investigation  covering  the  Fiscal  Years  1954-1955  and  1955-1956. 
The  only  major  personnel  change  during  the  past  biennium  was  the  em- 
ployment of  a  chemist,  authorized  by  the  1955  General  Assembly.  As  of 
September  1,  1955,  Mr.  William  S.  Best,  a  native  of  Gastonia,  N.  C,  has 
been  employed  in  this  position.  Mr.  Best  is  a  graduate  in  chemistry  at 
Lenoir-Rhyne,  accomplished  two  years  of  post-graduate  work  at  the  Uni- 
versity of  North  Carolina,  and  received  two  years  experience  in  the  crime 
laboratory  of  the  United  States  Army  at  Camp  Gordon,  Georgia.  Your 
attention  is  respectfully  invited  to  the  section  "Chemical  Lab  Examina- 
tions" under  the  statistics  of  the  Technical  Division  where  it  will  be  noted 
that  examinations  of  that  nature  increased  from  105  in  1954-55  to  3,099  in 
1955-56.  I  feel  this  clearly  substantiates  the  need  for  the  facilities  to 
provide  this  service. 

The  present  staff  of  the  Bureau  totals  thirty-four,  including  two  Super- 
vising Agents,  nineteen  Special  Agents,  five  Specialists,  a  Chief  Clerk, 
and   five    Stenographers. 

The  Bureau  continues  to  receive  very  fine  cooperation  from  the   Sheriffs' 
Departments,    Police    Departments,    Solicitors,    Judges,    Executive    Depart- 
ments of  the  State,  and  various  other  law  enforcement  agencies. 
With  kind  personal  regards,  I  am 

Sincerely   yours, 
James  W.  Powell 
Director 
Enc. 
JWP:ew 
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1  July  1955  to  1  July  1956 

The  following  shows  source  of  requests  and  types  of  work  for  the  Fiscal 
Year  1955-1956: 


Assaults 

Burglary 

Forgery 

Homicide 

Larceny 

Robbery 

Sex  Offense... 
Miscellaneous. 

Technical 

TOTALS 


Sheriffs' 
Depts. 


17 

456 

77 

57 

71 

132 

15 

76 

618 


1,519 


Police 
Depts. 


3 
130 

39 
12 
32 
51 
8 
67 
326 


High- 
way 
Patrol 


Solici- 
tors 


Judges 


Execu- 
tive 
Dept. 


209 


Cor- 
oners 


Misc. 


19 
125 
147 


Totals 


22 

591 

140 

81 

117 

185 

28 

270 

1,191 

2,625 


The  following  statement  shows  the  source  of  requests  and  types  of  work 
performed   by  the   Technical   Division   during   the   Fiscal   Year    1955-1956: 


'  "\-    ■■    -,  ■■■■ 

Sheriffs' 
Depts. 

Police 
Depts. 

High- 
way 
Patrol 

Solici- 
tors 

Judges 

Execu- 
tive 
Dept. 

Cor- 
oners 

Misc. 

Totals 

Fingerprint 

Examinations 

23,504 

14,789 

280 

— 

— 

— 

— 

38,573 

Firearms 

Examinations 

453 

245 

— 

— 

— 

25 

— 

145 

868 

Document 

Examinations 

976 

1,154 

— 

34 

3 

3,364 

— 

424 

5,955 

Chemical  Lab 

755 
7,810 

693 
6,702 

41 

- 

- 

976 
3,543 

379 

255 

3,099 

Photographs 

Printed 

18,055 

151 

62 

3 

1 

- 

1 

- 

- 

218 

TOTALS 

33,649 

23,645 

324 

35 

3 

7,909 

379 

824 

66,768 
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1  July  1954  to  1  July  1955 

The  following  shows  source  of  requests  and  types  of  work  for  the  Fiscal 
Year  1954-1955: 


Assaults 

Burglary 

Forgery 

Homicide 

Larceny 

Robbery 

Sex  Offense 

Miscellaneous. 
TOTALS 


High- 

Sheriffs' 

Police 

way 

Solici- 

Depts. 

Depts. 

Patrol 

tors 

17 

4 

2 

2 

728 

235 

2 

- 

95 

104 

- 

9 

67 

14 

1 

17 

101 

38 

6 

2 

29 

12 

- 

- 

18 

7 

- 

4 

120 

97 

10 

9 

1,175 

511 

21 

43 

Judges 


Execu- 
tive 
Dept. 


2 

4 

135 

5 
1 

2 
92 


241 


Cor- 
oners 


Misc. 


Totals 


27 

970 

346 

107 

152 

42 

31 

338 

2,013 


The  following  statement  shows  the  sources  of  requests  and  types  of  work 
performed   by  the   Technical    Division   during   the   Fiscal   Year    1954-1955: 


Sheriffs' 
Depts. 

Police 
Depts. 

High- 
way 
Patrol 

Solici- 
tors 

Judges 

Execu- 
tive 
Dept. 

Cor- 
oners 

Misc. 

Totals 

Fingerprint 

5,019 

335 

640 

58 

4,521 
112 

3,982 

99 

916 

46 

2,863 

141 

250 

85 
16 

310 

65 
2 

- 

875 

1,750 

8 

1 
10 

503 

41 

211 

352 

9,754 

Firearms 

475 

Document 

Examinations 

Chemical  Lab 

2,952 
105 

Photographs 
Printed 

9,646 

Phychograph 

Tests       --- 

279 

TOTALS 

10,685 

8,047 

351 

377 

0 

2,633 

11 

1,107 

23,211 
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SUMMARY  REPORT 

STATE  WIDE 
SUPERIOR  COURT 

Period  Covered  1954 


Offense 


/  Assault 

I  Assault  and  battery 

j  Assaultwithdeadly  weapon 

i  Assault  on  female 

!    Assault  with  intent  to  kill 

\  Assault  with  intent  to  rape 

I  Assault — secret 

II TDrunk — drunk  &  disorderly 

(Possession — illegal  whiskey 

Possession  for  sale — sale 

1,1  -^Manufacturing— possession  of  material  for. 

'.Transportation 

Violation  liquor  laws 

f  Driving  drunk 

Reckless  driving 

//"> :    Hit  and  run 

'  Speeding.-- 

Auto  license  violations 

Violation  motor  vehicle  laws 

Breaking  and  entering 

and  larceny 

I  ... 

I         and  receiving- - 

_,.^      I  Housebreaking 

V  and  larceny 

^^  and  receiving 

Storebreaking 

and  larceny -_ -- -- 

and  receiving- _- - 

Larceny - 

Larceny  &  receiving - 

(  ,        Larceny  from  the  person 

Larceny  by  trick  &  device -. 

Larceny  of  automobile 

Temporary  larceny --- 

Murder — first  degree 

3     Murder — second  degree 

Manslaughter- - 

Burglary — first  degree 

-<     Burglary— second  degree 

f :      Abandonment 

Abduction 

"~   Affray 

Arson 

Bigamy 

Bribery 

Burning  other  than  arson - 

Carrying  concealed  weapon 

,/      Contempt 

T  "Conspiracy 


Other 

Convictions 

Dispositions 

313 

148 

31 

20 

730 

266 

273 

109 

258 

124 

40 

35 

7 

5 

852 

220 

252 

57 

204 

62 

37 

13 

106 

20 

377 

166 

1,555 

560 

617 

244 

106 

50 

1,359 

339 

634 

85 

642 

228 

381 

124 

851 

144 

534 

81 

27 

3 

97 

12 

17 

1 

28 

0 

12 

1 

127 

22 

679 

198 

196 

91 

66 

35 

1 

0 

230 

46 

34 

3 

100 

67 

55 

4 

178 

114 

35 

26 

9 

0 

39 

38 

0 

0 

39 

34 

38 

16 

44 

18 

1 

8 

5 

10 

106 

40 

5 

1 

76 

29 
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SUMMARY  REPORT 

STATE  WIDE 
SUPERIOR  COURT 

Period  Covered  1954 


Offense 


3 


Cruelty  to  animals 

i*j  "Y  Disorderly  conduct 

(  Disorderly  house 

:  Disposing  of  mortgaged  property. 

--  Disturbing  religious  worship 

Violation  of  election  laws 

*^-'--  Embezzlement 

Escape 

^^^Failure  to  list  tax 

'   '" 'Food  and  drug  laws_ 

Fish  and  game  laws 

Forcible  trespass 

Forgery 

Fornication  and  adultery 

Gaming  and  lottery  laws 

Health  laws 

%  — Incest 

Injury  to  property 

Municipal  ordinances 

/(      Nonsupport 

'I — Nonsupport  of  illegitimate  child_. 

" -—Nuisance-  -. 

Official  misconduct 

^-f^^-^Perjury.. _ 

V  — 'Prostitution 

& Rape 

Receiving  stolen  goods 

Removing  crop 

Resisting  officer 

,   7  — ^Robbery 

^——-Seduction 

, Slander 

Trespass 

Vagrancy  __ 

^ — ^\'orthless  check 

■•    False  Pretense 

o  - — Carnal  knowledge,  etc 

Crime  against  nature 

% -"Slot  machine  laws 

Kidnaping 

Revenue  act  violations 

Miscellaneous 


TOTALS. 


Convictions 


7 
85 

9 
32 

5 

2 

97 
152 

5 

0 

18 

214 

838 

38 

38 

3 
16 
103 
79 
474 
57 
10 

1 
14 
13 
54 
85 

4 

86 

225 

3 

5 
45 

9 

290 

82 

22 

80 

0 
12 

7 
160 


15,882 


Other 
Dispositions 

5 

49 

20 

0 

0 
65 

8 

3 

0 
28 
24 
83 
30 
21 

2 
12 
42 
61 
202 
41 

6 

0 
16 
15 
'56 
18 

1 
36 
72 
10 

2 

31 
22 
77 
41 
15 
27 

1 

9 

0 
82 

5,157 


GRAND  TOTAL__-_ 21,039 


33] 


BIENNIAL  REPORT  OF  THE  ATTORNEY  GENERAL 


379 


SUMMARY  REPORT 

STATE  WIDE 
INFERIOR  COURT 

Period  Covered  1954 


Offense 


rBr 


Assault. 

Assault  and  battery. 
I  ;    Assault  with  deadly  weapon. 
Asnault  on  female. 
Assault  with  intent  to  kill. 
Assault  with  intent  to  rape. 
vAssauIt — secret . 

/Y  -Drunk — drunk  &  disorderly 

/Possession — illegal  whiskey 

,^     Possession  for  sale — sale _.. 

'-^     Manufacturing — possession  of  material  for. 

\  Transportation 

\yiolation  liquor  laws 

^riving  drunk 

/  Reckless  driving 

(0\  Hit  and  run 

'  Speeding.. 

lAuto  license  violations 

iV'iolation  motor  vehicle  laws 

reaking  and  entering 

and  larceny 

and  receiving 

2"    Housebreaking 

i         and  larceny 

/  and  receiving 

'  Storebreaking 

and  larceny 

^_^     and  receiving 

Tarceny 

Larceny  &  receiving 

Q      Larceny  from  the  person 

Larceny  by  trick  &  device — 

Larceny  of  automobile 

Temporary  larceny 

^Murder — first  degree 

C  (  Murder — second  degree 

"-  Manslaughter 

1     Burglary — first  degree 

^ ,  Burglary — second  degree 

//-"-Abandonment-- 

Abduction 

/V-- Affray - 

Arson 

11^  ^Bigamy- - 

Bribery 

Burning  other  than  arson 

Carrying  concealed  weapon 

Contempt --- 

/i  Conspiracy 


Other 

Convictions 

Dispositions 

3,310 

1,672 

480 

193 

4,774 

2,425 

3,542 

1,635 

219 

322 

7 

24 

3 

14 

33,606 

2,006 

3,566 

566 

1,168 

412 

271 

56 

392 

128 

3,501 

564 

7,743 

1,984 

10,973 

2,006 

828 

339 

70,048 

2,708 

14,572 

2,413 

23,301 

2,917 

^         99 

486 

71 

314 

42 

398 

5 

10 

0 

53 

4 

59 

4 

10 

3 

171 

3 

119 

2,564 

1,305 

699 

227 

20 

59 

7 

16 

83 

288 

137 

62 

5 

60 

1 

4 

9 

115 

9 

61 

2 

1 

157 

120 

2 

14 

1,508 

384 

21 

22 

6 

50 

3 

3 

5 

0 

1,003 

194 

118 

83 
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SUMMARY  REPORT 

STATE  WIDE 
INFERIOR  COURT 


Period  Covered  1954 


Offense 


1" 


Cruelty  to  animals 

.,     Disorderly  conduct 

'    I    (  Disorderly  house 

Disposing  of  mortgaged  property- 
Disturbing  religious  worship 

,         Violation  of  election  laws 

/  '■ — •  Embezzlement 

Escape 

-Failure  to  list  tax 

■  Food  and  drug  laws 

Fish  and  game  laws. 

Forcible  trespass 

J  "Forgery. 

rf       Fornication  and  adultery 

.  ^  -^   Gaming  and  lottery  laws 

^Z       Health  laws. 

x-  —  Incest 

Injury  to  property. 

Municipal  ordinances 

//  — Nonsupport  _ 

f/ — -Nonsupport  of  illegitimate  child.. 

;'y  ^ —  Nuisance ^ 

Official  misconduct 

y —Perjury 

■^'    Prostitution 

J--—  Rape 

Receiving  stolen  goods 

Removing  crop. 

Resisting  officer 

'7—  Robbery 

Seduction... 

Slander 


9 


Vagrancy 

> — Worthless  check 

^   -  False  pretense 

,,      Carnal  knowledge,  etc.. 

^      Crime  against  nature.. 

/  ";  .-   Slot  machine  laws 

•    '"'      Kidnaping 


Revenue  act  violations  . 
Miscellaneous 


TOTALS. 


Convictions 


215,367 


Other 
Dispositions 


53 

32 

3,105 

741 

102 

52 

195 

126 

10 

5 

0 

0 

32 

109 

579 

144 

59 

13 

76 

6 

162 

54 

442 

130 

106 

535 

543 

222 

1,298 

188 

78 

12 

11 

11 

1,082 

472 

8,649 

1,396 

3,121 

1,440 

306 

181 

302 

88 

98 

0 

403 

19 

141 

60 

226 

88  • 

120 

86 

16 

15 

796 

161 

23 

204 

2 

8 

1 

23 

830 

382 

627 

329 

2,078 

678 

102 

218 

5 

26 

0 

67 

0 

0 

3 

7 

9 

9 

1,069 

581 

36,058 


GRAND  TOTAL. 251,425 
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STATE  WIDE 
CRIMINAL  CONVICTIONS   SUPERIOR   COURT 

Year  1955 


Offense 


Assaults 

Liquor  violations 

Motor  vehicle _ 

Breaking  and  entering 

Larceny 

Arson — burning  other  than  arson. 

Murder—  1st  and  2nd  degree 

Manslaughter 

Burglary — 1st  and  2nd  degree 


Abandonment— Bigamy  nonsupport — 
nonsup  illegitimate  child 

Fornication— adult  incest— prostitution — 
rape — seduction — carnal  knowledge — 
crime  against  nature — dissorderly  house 

Abduction 


Affray 

Bribery 

Carrying  concealed  weapon. 

Contempt 

Conspiracy — 

Cruelty  to  animals 

Dissorderly  conduct. 

Embezzlement. .- 

Escape 

Fish  and  game  laws 

Forcible  trespass 

Forgery 


M 
F 
M 
F 
M 
F 
M 
F 
M 
F 
M 
F 
M 
F 
M 
F 
M 
F 
M 
F 
M 

F 

M 

F 

M 

F 

M 

F 

M 

F 

M 

F 

M 

F 

M 

F 

M 

F 

M 

F 

M 

F 

M 

F 

M 

F 

M 

F 


31 

1,169 

76 

4,245 

134 

989 

15 

763 

16 

35 

2 

41 

7 

67 
4 
16 
0 
388 
16 
146 

25 
0 
1 

30 
0 
1 
0 

22 
2 
1 
0 

23 
3 
7 
0 

53 
3 

59 

2 

182 

2 

28 

0 

131 

5 

503 

85 


Colored 


853 
87 

639 

189 

932 
16 

683 
4 

380 

36 

15 

5 

104 
10 
74 
16 
32 
2 

181 
6 
64 

17 
0 
0 

16 
1 
0 
0 

33 
1 
0 
0 
5 
0 
0 
0 

27 
6 

24 
0 

29 
0 
0 
0 

58 

5 

241 

34 


Un-classified 


137 
8 

204 
38 

304 
3 

171 
1 

100 
0 
3 
0 
13 
1 


0 
51 

2 
10 

1 
0 
0 
4 
0 
0 
0 
12 
0 
0 
0 
28 
14 
0 
0 


Totals 


1,658 

126 

2,012 

303 

5,481 

153 

1,843 

20 

1,243 

52 

53 

7 

158 

18 

149 

23 

57 

2 

620 

24 

220 

V" 

43 
0 
1 

50 
1 
1 
0 

67 
3 
1 
0 

56 

17 
7 
0 


2 

11 

6 

89 

0 

2 

28 

239 

0 

2 

0 

28 

0 

0 

16 

205 

1 

11 

126 

870 

5 

124 
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STATE  WIDE 
CRIMINAL  CONVICTIONS  SUPERIOR  COURT 

Year  1955 


Offense 
Gamming  and  lottery.. 

Health  laws. 

Injury  to  property 

Municipal  ordinances.. 

Nuisance. 

Official  misconduct 

Perjury 

Receiving  stolen  goods. 

Resisting  Officer 

Robbery 

Slander 

Trespass 

Vagrancy 

Worthless  checks 

False  pretense 

Slot  machine  laws 

Kidnapping 

Revenue  act  violation. . 

Narcotic  laws 

Miscellaneous 


TOTALS. 


White 

12 
0 
3 
0 

51 
7 

76 
2 
8 
1 

12 
2 
0 
0 

52 
4 

46 
0 
127 
8 
0 
0 

26 

1 

7 

2 

175 

16 

67 
8 
0 
0 
1 
0 
0 
0 

35 

20 
100 

11 


10,876 


Colored 

15 

3 
1 
0 

27 
4 

13 
4 
2 
0 
5 
0 
0 
0 

40 
2 

25 
4 

64 
1 
0 
0 

14 
0 
3 
0 

40 


5,195 


Un-classified 

5 
0 
1 
0 
5 
0 
3 
0 
0 
0 
2 
0 
0 
0 
5 
0 
9 
1 
0 
17 
0 
0 
1 
0 
0 

1 

52 
3 
0 
8 
0 
0 
1 
0 
0 
0 

1 

0 
26 
3 


1,461 


Totals 

32 
3 
5 
0 

83 

11 

92 
6 

10 
1 

19 
2 
0 
0 

97 
6 

80 

5 

191 

26 
0 
0 

41 
1 

10 

3 

267 

27 

88 

24 
0 
0 
3 
0 
0 
0 

41 

20 
173 

27 

17,532 


TOTAL  CONVICTIONS. 

TOTAL  CASES  NOLPROSSED 3,565 

TOTAL  CASES  ACQUITTED... 1,464 

OTHER  DISPOSITIONS.... 667 

TOTAL 5,696 

GRAND  TOTAL... _ 


23,228 
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0 


Offense 


Assaults 

Liquor  violations 

Motor  vehicle 

Breaking  and  entering 

Larceny 

Arson — burning  other  than  arson . 

Murder — 1st  and  2nd  degree 

Manslaughter 

Burglary — 1st  and  2nd  degree 


Abandonment — bigamy  nonsupport— 
nonsup  illegitimate  child 

Fornication^adult  incest — prostitution — 
rape — seduction — carnal  knowledge — 
crime  against  nature — dissorderly  house 

Abduction -. 


Affray 

Bribery. 

Carrying  concealed  weapon. 

Conspiracy 

Contempt 

Cruelty  to  animals 

Dissorderly  conduct 

Embezzlement 

Escape 

Fish  and  game  laws 

Forcible  trespass. 

Forgery ~. 


White 


3,440 

259 

24,043 

1,685 

88,139 

7,027 

109 

4 

1,191 

104 

6 

2 

2 

2 

5 

1 

3 

0 

1,419 

37 

92 


F 

90 

M 

2 

F 

0 

M 

613 

F 

55 

M 

0 

F 

0 

M 

308 

F 

9 

M 

32 

F 

3 

M 

0 

F 

0 

M 

10 

F 

0 

M 

1.224 

F 

232 

M 

10 

F 

2 

M 

270 

F 

0 

M 

80 

F 

1 

M 

180 

F 

11 

M 

22 

F 

2 

Colored 


6,415 

963 

15,317 

2,822 

28,276 

1,302 

99 

3 

1,459 

210 

2 

3 

1 

1 

2 

2 

4 

0 

1,996 

98 

135 


506 
189 


57 
35 
32 

0 
0 
2 
0 
1,009 

422 
5 
1 

131 

0 

13 

1 

166 
7 
12 
4 


Un-classified 


100 

,816 

252 

,185 

519 

154 

0 

291 

23 

2 

0 

0 

0 

1 

0 

0 

0 

283 

14 

33 

31 
0 
1 

84 

20 
0 
0 

68 
5 

39 
0 
C 
0 
3 
0 
212 

34 
9 
0 

85 
0 

21 
1 

27 
I 

22 
3 


Totals 


10,743 

1,322 

42,176 

4,759 

125,600 

8,848 

362 

7 

2,941 

337 

10 

5 

3 

3 

8 

3 

7 

0 

3,698 

149 

260 

222 

6 

1 

1,203 

264 
1 
0 

947 
49 

103 
7 
0 
0 
15 
0 
2,445 

688 

24 

3 

486 
0 

114 
3 

373 
19 
56 


384 
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STATE  WIDE 
CRIMINAL  CONVICTIONS  INFERIOR   COURT 

Year  1955 


Offense 


Gamming  &  Lottery... 

Health  laws 

Injury  to  property 

Municipal  ordinances.  _ 

Nuisance 

Official  misconduct 

Perjury. 

Receiving  stolen  goods. 

Resisting  officer 

Robbery 

Slander 

Trespass 

Vagrancy 

Worthless  checks 

False  pretense 

Slot  machine  laws 

Kidnapping 

Revenue  Act  violation. 

Narcotic  laws 

Miscellaneous 


White 


M 

336 

F 

3 

M 

29 

F 

3 

M 

586 

F 

40 

M 

3,425 

F 

463 

M 

106 

F 

26 

M 

0 

F 

0 

M 

112 

F 

21 

M 

29 

F 

3 

M 

385 

F 

20 

M 

10 

F 

0 

M 

0 

F 

1 

M 

441 

F 

33 

M 

230 

F 

78 

M 

1,231 

F 

143 

M 

63 

F 

6 

M 

0 

F 

0 

M 

0 

F 

0 

M 

0 

F 

0 

M 

5 

F 

0 

M 

525 

F 

67 

olored 

Un-classified 

401 

114 

34 

12 

23 

7 

12 

1 

492 

96 

102 

5 

1,230 

724 

124 

84 

59 

2 

40 

2 

0 

0 

0 

0 

16 

5 

1 

0 

35 

2 

1 

0 

259 

56 

45 

5 

11 

2 

0 

0 

0 

0 

0 

0 

319 

64 

40 

4 

127 

25 

27 

8 

293 

287 

24 

14 

52 

13 

5 

2 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1 

0 

0 

0 

313 

158 

67 

35 

Totals 


851 

49 

59 

16 

1,174 

147 

5,379 

671 

167 

68 

0 

0 

133 

22 

66 

4 

700 

70 

23 

0 

0 

1 

824 

77 

382 

113 

1,811 

181 

128 

13 

0 

0 

0 

0 

0 

0 

6 

0 

996 

169 


TOTAL  CONVICTIONS. 

TOTAL  CASES  NOLPROSSED. 
TOTAL  CASES  ACQUITTED... 

OTHER  DISPOSITIONS 

TOTAL 

GRAND  TOTAL... 


.2,225.79 


.14,301 
.11,279 
.12,550 


..38,130 
-260,705 
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Opinions    to    58 
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Insane:   Feeble  Minded    170 

Procedure   for   Admission    of   Adult    98 
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Cemeteries;    Removal    of   Graves    98 
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Civil  Procedure: 

Computation    of    Time    99 

Pre- Trial    Examinations 99 

Service    of    Summons    99 

Commissioner  of   Revenue;   Opinions  to    69 
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Banking   Officials;   Contracting  for   One's   Own   Benefit    100 

County   Board   of   Elections;   Contracting   for  One's   Own   Benefit    100 

County    Board;    Acting    as    Agent   for    Insurance    Company    100 

Housing   Authority;    Contracting   for   One's   Own    Benefit    100 

Conservation  and  Development: 
Commercial  Fisheries: 

Authority  to  Prohibit  Net  Fishing  in  Vicinity  of  Pier   40 

Definition      276 

Leases    of    Oyster    Lands;    Renewal    Rights    41 

Opinions    to    39 

'  >■               Oyster    Ground    Leases    40 

Process   Tax   Crab   Dehydration    Plant    '    41 

I-             Regulation    117    40 

Salee   by   Persons   Using   Non-Commercial   Gear    39 

Using   Poisons   to  Take  Fish    275 

Constitutional  Law: 

Constitutionality  of  Act  Making  Appropriation  for  Reimbursement 

of    Prison    Officials     13 

Determinable   Fee;    Possibility   of   Reverter    , 100 

Double  Jeopardy;    Arrest   of   Judgment    101 

Double  Office  Holding: 

,                  Accountant;   Justice  of   The   Peace    101 

[,                  Agriculture  &   Conservation   Committee   Member;   Elections    101 

Assistant   Register   of   Deeds   and    School   Committeeman    101 

Captain    of    State-Owned    Boat;    County    Commissioner    102 

Chief   of   Police   and    Township    Constable    102 

City    Attorney    102 

City    Policeman    and    Deputy    Sheriff    102 

County    Dog    Warden;    Sheriff    102 

Education   Board   Member,   Town   Commissioner,   Chief   of   Police,    Constable 103 

Election    Board   Member,    Member   City   Council,    Member   School 

Committee,   Chairman   County   Welfare  Board    103 

Equalization    and    Review    Board   Member;    Mayor    103 

Fire   Department   Chief;    Mayor    104 

Game   Warden;    Member   of   School    Committee    104 
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Water   Contracts;    Service   Beyond    City   Limits    231 
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New   Birth    Certificate   Upon    Adoption:    Surrender    Old    Certificate    34 

Public   Holidays;   Time  of  Meeting   of  County   Commissioners    239 

Public  Officers: 

City  Council   , . . . , ,,,,,..  239 
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Clerk  of  Superior  Court: 
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Sheriffs: 

Deputies: 

Fees     255 

Jurisdiction     255 

Residence    Requirements     256 

Duty   to   Execute   Process    256 

Duty   to   Execute   Process    256 
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Jurisdiction     257 
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Local    Governmental    Employees'    Retirement    System: 
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Bond   of  Treasurer  of  City  Administrative  Unit    261 

Busses: 

Assignment    of    Child    266 

Authority  to  Use  for  School  Bus  Driver  Training    64 

Speed    Limit    for   Activity    Busses    267 

Transportation   of   Children,    Teachers;    Liability    268 

Cafeterias;   Right  to   Employ  and   Discharge  Personnel    16 

Cafeterias;   Right  to  Employ  and   Discharge  Personnel 261 

Compulsory    School    Attendance    Law     261 
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Contracts : 

Plumbing   and   Heating    262 
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Repairs     262 

Criminal    Procedure;    Forfeiture    of    Bail    Bonds    263 

District  or   School   Which   Child    Required   to   Attend 263 

Election    and    Qualifications    of    Acting    Superintendent    16 

Election    and    Qualifications    of    Acting    Superintendent    263 

Election    of   Principals    263 

Election    of   Teachers;    Procedure    264 

Election    to    Enlarge    City    Administrative    Unit    264 
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Exclusion   of   Pupils   on   Account   of   Marriage    265 

Expense   Budget;    Vocational    Education;    Retirement    System    265 

Liability    Insurance    265 

Nine  Months   School  Term;   Appropriation;    Child   Health   Program    27 

Qualifications    of    Committeemen     266 

Recodification;    Extra-Curricular    Activities     266 

Right  of  Married  Pupil  to   Attend    16 

Sale  of  Abandoned   School  Property;   Authority  to   Employ  Auctioneer    266 
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Speed  Limit  for  Activity   Busses    267 

State  Board  of  Education;  State  Board  of  Higher  Education; 

Authority   to    License    267 
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Supplementing   Salaries   of   Teachers    Serving   as   Athletic   Coaches    267 

Teachers;    Corporal    Punishment     268 
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Tort  Claims;   Liability   for  Injury   to  Monitor    268 

Transportation;    Busses    268 
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Search  Warrants: 

Right  to   Search   Without  Warrant    269 

Search   of   Dwellings;    Search   When    No   One   at   Home    269 

Secretary   of    State;    Opinions    to    14 

Small  Loans  Act: 

Notaries    Public;    Fees     24 

Small   Loan   Agencies;    Property   Appraisal   Fees    25 

Small    Loan    Companies;    Authorized    Charges    270 
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"Same    Borrower";    Husband    and    Wife    25 

Social  Security: 

Bethel   Public    Librai-y    51 

Cabarrus    Memorial    Hospital;    Employees    54 

City   and    County   Boards   of   Education;    Part-time    Regular    Positions    51 

City  of  Concord;   Concord  Board  of  Light  &  Water  Commissioners    51 

City   of   Greenville;    Greenville   Utilities    Commission    51 

City    of    Hendersonville;    Hendersonville    Water    Commission    51 

Durham    Public    Library    51 

Eligibility;    Davie   County    Hospital    54 

Employee   Receiving    Compensation    under   Workmen's    Compensation    Act    ;  271 

Exclusions;  Authority  to  Provide  Exclusions    271 

Exclusions;   Authority  to  Provide  Exclusions;   Students    271 

Exclusion    of    Policemen     55 

Librarian;    State    Laboratoi-y    of    Hygiene    272 

Local  School   Supplements;   Payment  of   Retroactive   Two   Percent    270 
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Municipal    Courts;    Municipal    Recorder's    Courts    272 
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Special   Nurses    273 
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State  Auditor;    Opinions    to    15 

State  Boards  and  Commissions: 
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Authority   of   Municipalities    to    Require    Compliance    274 
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33] 


BIENNIAL  REPORT   OF   THE  ATTORNEY   GENERAL  401 


Page 
Conservation   and  Development;   Commercial  Fishing;   Using   Poisons   to  Take  Fish..   275 

Chiropractic    Association;    Meetings;    Quorum    275 

Milk   Commission;   Violation   of   Milk   Commission   Act;   Warrants    275 
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State   Board   of   Education;    Opinions   to    30 
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State   Employees;    Authority  to   Authorize;    Special   Training    28 
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State  Highway  &   Public  Works   Commission;   Opinions   to    37 
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State   Hospitals   and   Institutions;    Opinions   to    45 
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Conservation    and    Development;    Authority    to    Lease    41 
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State   Seal;    Reproduction    of    Likeness    279 

State   Superintendent   of   Public    Instruction;    Opinions   to    16 

State   Treasurer;    Opinions    to    15 
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Streets  and   Highways;   Control   of  Parking  Within   Municipality 279 
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Grandfather    Clause;    Application    280 
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Taxation : 
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Removal   of  Property   From   State    281 

Requiring   Bank   to   Furnish   List   of   Depositors    282 

Outside  Unit;    City   Residents    Removing   to   County    282 

Outside   Unit;    Fee;    Wake    County    282 

Commissions   on   Collections;   Payment   to  General   Fund    282 

County   Board   of  Equalization;   Time   of  Meeting;    Adjournment   Date    282 

County   Board   of   Equalization   and    Review;    Ravaluation    283 

County   Board   of   Equalization   and    Review;    Ravaluation    283 

Deductions;   Private  Hospital;   Operation   of   Drug   Store    283 

Delinquent   Tax   Collection;    Garnishment;    Fee   for    Collection    283 

Delinquent  Taxes: 

Garnishment     284 

Paying   Into  General  Fund    284 

Statutory  Right  to  Place  in  General  Fund    284 

Use  in   Establishment  of   Medical   Center    284 

Use   of   Delinquent   Taxes    284 

Estate  by  Entireties;  Tax  on  Personal  Property  Owned  by 

Husband    and   Partner    285 
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Exemptions : 

Catholic   Retreat    285 

Cotton    Subject   to    In-Transit    Privileges    285 

Patriotic    Organizations;    Piedmont    Amateur    Radio    Club    285 

Personal    Property;    Household    Goods    in    Storage    285 

Property   Held   by   Civitan   Club    285 

Property   Owned  by   College;   Adjacent   Property    286 

Real   Property;   Allied   Arts   of   Durham,    Inc 286 

Real   and    Personal    Property;    Educational    Institutions    286 

Sale   to   Exempt   Entity   After   January    1    286 

Woman's     Club     Property     287 

Extension  of  Corporate  Limits;  Time  When  Taxes  May  Be  Levied    287 

Fiscal    Year    287 

Garnishment;    Service    of    Papers     287 

Garnishment;   Funds  in   Hands  of  Clerk  of  Court    287 

Grain   Mills;   Grain   in    Inventory    288 

Housing  Projects  Constructed  With  Private  Capital  on 

Federally-Owned    Property    288 

Liabiilty  of  Lessee;   Lessee  in   Bankruptcy    288 

Liens;   Disposition   of  Tax  Lien;   Release  of   Separate  Parcel    288 

■,^                Motor   Vehicles;    Tax    Situs    288 

Motor   Vehicles;    Tax    Situs    289 

Municipal    Corporation;    Th^ft   of   Tax    Receipts    289 

Municipally-Owned    Property:    Exemption    From    County    Taxation    289 

N.   C.   Corporation;   Display   Fixtures   Located   Outside   State    289 

N.   C.    Resident;   Automobile  Purchased   and   Kept   Out  of   State    290 

Partial    Payment    290 

', '                 Penalties;    Failure   to    List    290 

'                 Penalties   and   Interest;   Members   of   Armed   Forces    290 

Period   for   Which   Taxes    Levied    290 

Personal  Property: 

Assessments    291 

Authority  to  Levy  on   Personal  Property    291 

Consigned  Property;  Duty  of  Owner  to  List    291 

'     .                      Date  as  of  Which   Property  Listed    291 

Exemptions;    Peanuts    in    Storage    291 

Levy    292 

Levy    292 

';;,              ■          Lien;   After- Acquired   Real   Estate    292 

,;  /      '    '    ■          Lien   for   Taxes;    Estate   by    Entirety    292 

.,  \          ■    ■          Motor    Vehicles;    Assessment    292 

:  .,                      Place  of  Listing;   Property   Kept  at   Place  Other  Than    Residence    292 

\  '...,                      Place  of   Listing;   Residence  of   State  Employees    293 

'      ■,                 Place  of  Listing;   Trucks   Out  of  Town   on   January   1    293 

,, ,      '                 Priority;   Sale  Under  Chattel  Deed   of  Trust    293 

:'                 ■           Property     "In     Transit"     293 

,     ■  ■  Property  Purchased  in  December  and  Delivered  on  January  2; 

Tax   Situs    294 

School    Supervisor's    Automobile;    Tax    Situs    294 

Situs;    Boats     294 

Situs;   Father's   Car  Kept  by  Son  at  College    294 

Situs;    Towels;    Linens    and    Towel    Cabinets    295 

Tax   Situs;    Property   in    Seasonal    Residence    295 

Taxicab  Used    in    Municipality    295 

Trucks  Used  in  Connection  With  Business  in  City 

by    Non-Resident    Owner     295 

i,                  Property   Located   on    Federal   Land    296 

Property    on    Kerr    Dam    Reservoir    296 

Quadrennial   Assessment;    Employment   of   Expert    296 

Quadrennial   Revaluation;   Ashe  County    296 

Quadrennial   Revaluation;   Postponement  of   Revaluation    296 

Rate   of   Levy    •. 297 

Real   Property;    Exemptions;   Leased   Town   Property    297 

Real  Property;  Exemptions;  Property  Transferred  after 

January    1    to    Tax-Exempt    Grantee    297 

Real    Property;    Timber;    Assessment     - 297 

Reducing   Delinquent    Taxes    Prohibited    298 

Refunds;    Double    Listing     298 

Refunds;    Listing    of    Erroneous    Acreage    298 

Release  of  Lien   on   Parcel    298 

Relief  From   Taxes   Listed   in   Wrong   County    298 

Revaluation;    Employment    of    Experts     299 

Revaluation;     Postponed     299 

Revaluation   in    Off-Year;    Decline   of   Neighborhood    299 

Servicemen;    Resident   of   North   Carolina    299 

Situs  of  Personal  Property: 

Automobile;   Use  in  Business   in   City    299 

Leased    Truck  Tractor    300 

Special   Purposes;    Home   Agent    300 

_    „              Special  Purposes;   Home  Agent;  Non-Tax   Funds    300 

'    "              Special  Purposes;   Repair  and   Construction  of  Courthouse  and   Jail    300 
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Statute  of  Limitations;   Duplin   County    300 

Tax    Foreclosure;    Notice     301 

Tax    Situs;    Personal   Property   of    Corporation    301 

Tax   Situs    in    State;    Temporary    Location    301 

Temporary   Storage  in   Warehouse    301 

Tenancy   in   Cominon;    Clerical   Error   in   Valuation    302 

Valuation;    Employment   of    Experts    302 

When    Tax    Lien    Attaches    302 

Federal   Jurisdiction    Over    North    Carolina    Lands    302 

Foreign    Corporations;    Domestication;    Doing    Business;    Consignments    303 

Franchise: 

Charitable    Trust    69 

Corporations;    Exemptions     303 

Doing   Business;    Consigament    Shipments    69 

Doing    Business;    Consignment    Shipments    303 

Doing   Business;   Placing   Goods   on   Consignment    76 

Exeinpt  Corporations;   Sunday   School  of   the  Southern   Baptist  Convention 82 

Exemptions;    Carolina    Country    Club,    Wake    County,    North    Carolina 78 

Exemptions;    Development    Corporation    89 

Income  Tax;   Agency  of  Wisconsin   Owning   Land   in   North   Carolina    303 

Garnishment  of  Wages;    Percentage  Allowable    304 

Gasoline: 

Diesel   Fuel:   Effective  Date  of   1955   Law    76 

Distributors;   User   Who  Does   Not   Distribute   Not   Qualified    81 

Exemptions: 

Automobile    Furnished     Superintendent     304 

City    School    Unit     304 

Exempt   Saks;   Sales  to   Public   Schools   Under   State   Contract    81 

Fuel  Use  Tax;    Refund  of  Excess;   Virginia   Carriers    9 

Tare    Allowance    89 

General   Administration;    Certificates    of    Tax   Liability    304 

General   Administration;    Copies   of    Returns    304 

General    Administration;     Secrecy    Provisions     305 

Gift: 

By    Entireties     92 

Deductions;    Charitable    Organizations;    Masonic    Temple    91 

Partnerships;    Admission    of   New    Partner    81 

Renunciation  by  Heirs  and  Distributees;  Intangibles  Located  in 

North     Carolina     90 

Trusts;    Future    Interests     83 

Income: 

Administration : 

Collection;    Federal    Employee;    Residing    Within    Federal    Area 305 

Collection    From    Dissolved    Domestic    Corporation     80 

Federal  Assesment;  Effect  of  Readjustment  of 

Year    Barred    by    Federal    Statute    86 

Allocation: 

c.  Doing  Business;   Foreign   Corporation;   Sales   Office   72 

Doing   Business;   Installation   or   Erection    77 

Resarch    Laboratory    73 

Basis;   Property  Acquired  by  Gift  in   Contemplation  of  Death    85 

Civil   Aeronautical   Board   as    Successor    Regulatory   Agency    74 

Consent   Dividends;    Income   to    Stockholder    305 

Corporations;    Sale   for   Liquidation;    Distribution    to    Stockholders    85 

Corporations;   Union    Station    86 

,  i  Deductions: 

Apportionment  in  the  Case  of  a  Nonresident  Partnership    71 

'     .  Candidate  for   Public   Office;   Filing   Fee    70 

Casualty    Losses;    Value    Decrease    305 

Casualty   Losses   Outside   North    Carolina    305 

Charitable    Contributions;    Charitable    Trust    306 

Commodity   Futures   Losses;    Limitation    on   Deductibility    87 

Contributions: 

Excessive  Partnership  Contributions  Not  Deductible 

by   Individual   Partner    79 

Lake   Junaluska    Assembly    85 

t".  Non-Proftt   Organizations    74 

State    College    Student    Aid    Association,    Inc 306 

Deductibility  of  Stock  Dividends   Under  G.   S.   105-147(5)    72 

,  Depreciation ;    Federal    Rules     306 

I  Dividends   From   Domestic    Corporations;    Intangibles    Tax    84 

Doing   Business;   Placing   Goods   on   Consignment    75 

1  Doing    Business;    Sales    Factor;    Shipments    From    Public    Warehouse....      75 

;  Domestic  Corporations;  Deductions;  Income  Earned 

'  and   Taxed   in   Another   State    83 

Domestic   Corporations;   Deduction  for  Income  Earned   in  Another   State  309 

Expenses   in   Writing   a  Book    72 

J  ,  Income  From   Business   in   Another  State;   Intangible   Property    88 

,:      '/  Income    Received    From    Trust    70 

Interest  Paid   by   Subsidiary   and   Guai-anteed   by   Parent    306 

Interest  Paid  by   Subsidiary   and   Guaranteed   by   Parent    307 
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•■ Involuntaiy    Loss;    Residential    Property    79 

!               •.,,<.      Light    Bill     307 

Loss   on    Forfeiture   of   Option    307 

■''':,                           Maintaining    Dependent    in    Institution    85 

Maintaining    Dependent    in    Institution    89 

Net    Economic   Loss;   Application   of   Ratio    307 

"'                                Nonresident  Earning  Income  in   North   Carolina    70 

Payment   for   Interest   in    Insurance   Agency    308 

Payments   to   Widow   of   Deceased   Employee    308 

Premiums    on    Partnership    Life    Insurance    308 

Resident  Member  of  New  York  Partnership;  Nonresident  with 

North    Carolina    Income     308 

■  ■'                             Short-Term    Losses;    Carry-Over    Loss    309 

Support  for  Wife;   No  Court  Order  or  Written  Agreement   309 

'  Taxes  Paid  to  Great  Britain  by  North  Carolina  Beneficiary 

of    Foreign    Trust 307 

Exemptions: 

Cai-olina    Country    Club    311 

Charitable  Trusts;   Deductions;   Franchise  Tax;   Intangible  Tax    309 

Charitable    Trust    311 

;  Comm.unity   "Little   Theater"    Organization;    G.S.    105-138(6)     311 

■  ■  Cooperative    Breeding    Association     313 

Corporations;    Sunday   School   of   the   Southern    Baptist   Convention    ....  312 

Head    of    Household     310 

Head    of    Household;    Gross    Income    312 

Husband   Not  Living  With  Wife    312 

Indians    on    Reservation     312 

Law  Enforcement  Officers'  Benefit  and  Retirement  Fund    313 

Mai-ried    Woman;    Dependent    Children     310 

Married    Woman;    Dependent    Children     310 

Married    Woman    With    Independent   Income    310 

Military    Income;    National    Guard    Pay    310 

Military  Service  Pay;   End  of  War    313 

Nonprofit   Development   Corporation    312 

Nonresident   Earning    Income   in    North   Carolina    313 

Nonresident;   Credit  for   Tax   Paid   Home   State    322 

Person   Living  on   Federal  Area  Not   Exempt   311 

Resident     314 

Resident   Member   of   New   York   Partnership    314 

U.   S.   Housing  Notes;   U.   S.  Housing  Bonds    311 

Wife   Claiming   $2,000    Exemption;    "Gross   Income"    314 

Expense    Allowance;    Governor    315 

Foreign    Corporation;   Doing    Business;   Appointment   of   Process   Agent 315 

!                 Foreign    Corporations;    Doing   Business;    Pension    Trusts    315 

Foreign    Corporations;    Doing   Business;    Sales    Factor;    N.    C.   Inventory 315 

Foreign  Corporations;  Domestication;  Selling  From  Inventory 

Maintained    in    State     316 

Foreign  Corporations;  Unitary  Business;  Interest 

on    Federal    Tax    Refunds    316 

Gross  Income: 

Annuities;   Civil   Service   Retirement  Fund;   Payments  to  Widow 316 

Capital    Gains    Distribution;    Taxability    to    Recipients    317 

Damages   Received  for  Loss  of  Business  Due  to  Libel    317 

Employees'   Accident,   Health  and  Welfare  Trust    317 

Exclusions:    Health  and   Sick  Leave  Plan    317 

Fellowships     317 

Fellowship     318 

Gratuitous   Payment  to  Widow   of   Employees    318 

Involuntary    Conversion;    Section   319%    of   the  Revenue  Act    318 

Jurisdiction   to   Tax;   Income   Earned   in   Foreign   Country    316 

Payment  From  Surplus  to  Single  Stockholder  Not  a  Dividend    319 

Pension    Received    by    Disabled    Veteran    319 

Premiums    on    Employee's    Group    Insurance    319 

Proceeds   of   Partnership;   Life  Insurance    319 

Recognition  of  Gain  or  Loss;  Exchange  of  Standing 

Timber    for     Real     Property     320 

Reporting   Cash   Payment   Received   by  Minister  for  House   Rent    320 

Reporting  Salary  Earned  by  Decedent  Before  His  Death 

and    Paid   to   His    Estate    320 

Retirement    Benefits     320 

Sale  of  Real  Estate;   Repossession  of  Property  Upon  Default   320 

Taxability   of   Distribution    in    Spin-Off    321 

Life    Insurance    Endowment    Contract    321 

New   Housing   Authority    Bonds    321 

Nonresident  Military  Personnel;  Applicability  of  Soldiers'  and 

Sailors'    Civil   Relief  Act    75 

Pension    Plan;    Corporation     83 

Railroads    and    Public    Service    Corporations    Operating    Expenses;    Taxes....  82 
•                      Real  Property;  Life  Estate  and  Reversion;  Basis;  Property 

Acquired    Before   January    1,    1921    86 

Resident   Individual;    Income   From   Another   State    37 


331  BIENNIAL  REPORT  OF  THE  ATTORNEY   GENERAL  405 

Page 

Resident    or    Nonresident     322 

Taxes  Owed  by  Decedent;  Effect  of  Failure  to  File  Claim 

Within   Twelve   Months    °^ 

Trusts;    Income   Not   Distributable   During   Income   Year    322 

Inheritance: 

Annuities;   Computation  of  Commuted  Value    o7 

Class   of  Beneficiaries;    Effect   of   Annulment   of   Adoption    Order    ^87 

Compromise;   Compromise  with   Other  States;   Dispute   as   to  Residence 323 

Deductions;   Bequest  for  Monument  in  Excess  of  Deduction    84 

Determination    of    Residence     p23 

Devise   for   Use   During   Widowhood    323 

Effect    of    Renunciation;    Intestacy     90 

Federal  Employees'  Group  Life  Insurance  Company;  Inclusion 

of   Proceeds   in    Gross   Estate    '3 

Gift   Taxes;    Exemptions;   Univei-sity   of   North   Carolina    323 

Gold   Coin   in   Mexican   Lock   Box    91 

Gross  Estate: 

Co-Owned    Government    Bonds     323 

Death    Benefits;    Right   to    Designate    Beneficiary 324 

Exclusion;    National    Service   Life   Insurance    324 

Federal    Bond;    Joint    Ownership     324 

:  Joint   United    States    Bonds    324 

Nature   of   Oil   Lease    324 

Insurance;    Partnership    Insurance     80 

Liability   of   Executor,    Heir   and    Purchasers    325 

Lien;     Bona-Fide    Purchasers     32a 

Liens;    Status    of    Entireties    Property    92 

Life   Insurance    90 

Reciprocity     with     Michigan     78 

Intangibles: 

Accounts    Payable;    Status    of    Rent   Before    Rental    Period    Ends    91 

Advances    to    Related    Corporations;    Accounts    Receivable    92 

Exemptions: 

Bonds   of   Religious   Institution;    Not   Exempt    325 

Charitable    Trust    69 

Employees'    Recreation    Fund    Trust    325 

New    Housing    Authority    Bonds    321 

Notice   and    Other    Evidences    of    Debt    325 

Operation   in    Federal  Area;   Franchise   Tax    326 

Proceeds   of   Involuntary    Conversions    326 

Purposes  for  Which  Tax  May  be  Expended;  Beer  and  Wine 

Tax;    Franchise   Tax    326 

Shares  of  Stock;  Percentage  Taxable;  Corporation  not  Paying 

Franchise    Tax    73 

License  Tax: 

Attorney    and    Doctors;    Cotractors;    Collection    326 

Automobiles    and    Service    Stations    327 

Automobiles   and   Service   Stations;    Number   of   Licenses    327 

Automobile   Parts;    Sales   by   Wholesaler   from   Truck    327 

Automotive  and  Equipment  Supply  Dealers  at  Wholesale; 

Motor    Vehicle    Dealers     327 

Banks     327 

Bicycle   Dealers;    Modified    Small    Bicycles 328 

"Bingo"   Tax;    Authority   to   Make   Refund    328 

Bondsmen      328 

Calendar    or    Fiscal    Year    328 

Chain    Stores    328 

Chain    Stores;    Automobile    Dealer    328 

Chain   Store  Tax;   Beach   Stands,   Sec.    162    90 

Chain    Store   Tax;    Partnership    and    Corporation    329 

Collecting    Agencies     329 

Companies    Installing    Insulation     329 

Contractors     329 

Credit   Bureau;    Collection   Agency    329 

Dealers    in    Horses   and   Mules;    Accepting   Mules   as    Trade-Ins    78 

■   ^  Dispensing    Machines;    Municipalities    330 

Drink   Dispv;nsers    330 

Electrical    Contractors;    Grandfather    Clause     330 

Foreclosure;    Necessary    Parties;    Statute   of   Limitations    330 

Garnishment    Proceedings    330 

Gypsies    and    Fortune   Tellers;    Amount   of   License    331 

Horse    Show;    Exemptions     331 

;; '  Hotels    and    Motels     331 

Hotels;    Children's    Summer    Camp;    Sec.    126     79 

Hotels;   YMCA   and   YWCA   Buildings;   Sec.    126    80 

Ice  Cream  Dealers    331 

Insurance    Agencies;    Municipal    Tax     331 

Insurance  and  Insurance  Companies;  Agents;  Liability  for 

Registration    Fees;    G.    S.    105-228.7     (Sec.    874    Rev.    Act.) 84 

Junk  Dealers;   No  Regular  Place  of  Business    332 

Land    Surveyors;    Sec.    109    83 
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Laundries;    Dry    Cleaners;    Soliciting    332 

'-'-  Linen   Supply;    Coveralls,    Rags,    Etc 332 

Magazine    Solicitation    Crews     332 

Marble   Yards;    Non-Resident   Salesmen    332 

Motor  Vehicles    332 

Municipalities;    Banks     26 

'  '  Municipal    Corporations;    Collection;    Penalties    333 

■''  '  Municipal  Power  to  Levy;  Lumber  Agents  and  Lumber  Dealers    333 

Municipality;   Manufacturing   for  United   States   Government    333 

Municipal   Goods    License   Tax    334 

Mutual   Telephone   Associations;    Section    168y>    of   Revenue  Act 77 

'■■  ■  Out-of-Town   TV    Dealers    334 

Packing    Houses;    What    Constitutes    Cold-Storage   Room;    Sec.    135 87 

Partnership;    Sale   by   One   Partner   to   the   Other    334 

Peddlers: 

'  Bakery   Delivery    334 

Bibles      334 

Electrical    Appliance    Salesmen     334 

General     335 

■  Municipalities     335 

i  Photographers      335 

Physicians;    State  University   Hospital    91 

Pool   Tables;   Transfer   of   License    335 

Real   Estate   Dealers    335 

Refund  When   Privilege  Not   Exercised    336 

Restaurants;  Industrial  Plant;  Non-Profit  Restaurant  for 

Employee  Convenience;    Sec.    127    88 

Sak  of   Horses   and   Mules   at   Auction    ' 19 

'  Security   Dealers;    Private   Wire    78 

Service    Station    License;    Minimum    Tax;    Unincorporated    Community 71 

Service    Stations;    Service   Garages;    Municipal   License    336 

Sewing    Machine    Companies;    Chain    Stores     336 

Swimming    Pools;    Private   Clubs;    Member   Use;    Municipal   Pool    336 

Theater;   Sale  of  Tickets;   Employment  of  Professional   Non-Local  Talent. . .    336 
Tourist  Homes  and   Tourist  Camps;   Children's   Summer  Camp;   Sec.    1261/^..      78 

Tourist   Homes   and   Tourist   Camps;    Similar   Places;    Beach   Cottages 76 

Trades    and    Services 337 

Trading   Stamp    Company;    Soliciting   Orders   in   North   Carolina 337 

Trading   Stamp   Company;   Use  in   Own   Business  and  Other  Businesses 337 

Trading   Stamps    337 

Trading   Stamps;    Merchant   Issuing   Stamps    Redeemable   by   Merchant 337 

Trading   Stamps;    Section    156    338 

'   ',  Trading   Stamps;    Section    156;    Authority   of   County   to   Collect   Tax    338 

Poll    Tax;    Applicability    to    State    Prisoners     338 

Poll   Tax;    Exemptions;    Volunteer    Firemen    338 

Poll  Tax;   Military   Personnel;   Termination   of  War;    Exemption    339 

Privilege    Tax;     Dogs;     Municipalities     339 

Process    Tax;    Applicability   to   Justices    of   the   Peace    339 

Process    Tax;    Appeal   to   Court   Under   G.    S.    20-279.2    339 

Sales: 

Building    Materials;    Masonic    Lodge    Building     71 

Building   Materials;    National   Guard   Armories    79 

Building    Materials;    Single    Article;    1955    Amendment    340 

Building    Materials;    Single    Article;    1955    Amendment    80 

Caskets;    Itemization   on    Undertakers   Books    86 

Exemptions : 

Charitable    Organizations;    Volunteer    Fire    Department    91 

Civil    Air    Patrol    70 

Hotel   Guest    Room    Supplies    Not    Exempt    77 

Sales   of  Fuel  to   Farmers;   Greenhouse  Operator    76 

Sales  to  National  Banks;  Sales  to  Contractor 

Performing    Contract    With    National    Bank    74 

Sales  to  Contractor  for  Hospital  Building    80 

Rental  Contracts;  Contracts  Prior  to  July  1,  1955; 

Necessity   for   Paying    Tax    Prior   to   That   Date    73 

Rtntal  Contracts;   Replacement  of  Article;   Extension  of  Lease    73 

Sale,   What   Is;    Dealers   in   Used   Equipment    69 

Sales   of   Tangible   Personal   Property   to   Interstate   Carriers    75 

'   *■  Single    Article;     Forage     Harvester     88 

Single  Article;   Gang   Mowei-s;    Ranger   Way    83 

'•■'■■•  Single    Article;    Parlor    Milkers     88 

Sales  and  Use: 

'■  o  Building    Materials;    Contractors;    Fort    Bragg    Reservation    340 

^-     •  Building   Materials;    Single   Articles;    1955    Amendment    80 

•  1  Cash    Discount;    What    Constitutes    Cash    Discount    77 

I  .  Charitable    Organizations;    Moose    Temple    340 

Contractors  With  Federal  Government;  Materials 

' ;.    .  Purchased    or    Used    by    Contractor    340 

Contractors  with  U.   S.  Army   Corps  of  Engineers    340 

Crushed    Stone    341 
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Exemptions: 

Building    Materials     341 

Charitable    Educational    Institutions    341 

Federal  Republic  of  Germany;   German  Consul  &  Employees  Thereof    . .  341 

Five-Cent  Article;   Package  Crackers   and   Peanuts    339 

Housing    Authorities     342 

Mill    Machinery     342 

Masonic    Temple     342 

Mill  Machinery  Lift  Truck;   Required  Use  for  Exemption    342 

Posts     342 

Rough  and   Dressed   Lumber;   Products  of  Forest  or  Farm    342 

Sales  of  Building  Materials  to  Contractors  to  be  Used   in 

Constructing    Buildings    for    Local    Governments    343 

Sale  to   Municipal   Corporations;    Eastern    Carolina    Regional 

Housing    Authority 343 

Soft  Drinks;   Sales   by  Volunteer  Fire  Department   343 

Federal  Areas;   Buck   Act    343 

Fort  Bragg   Reservation;   House  Bill  No.   1041    81 

Governmental    Reservations     343 

Goods    Delivered    from    Without    State    344 

Hotels;    Rentals    of    Rooms;    Y.W.C.A 344 

Hotels:    Gross   Receipts   Tax;   Due  Bill    344 

Interstate   Commerce;    Railroad    Locomotive   and    Materials    344 

Lease    344 

Mail   Order   Business;    Home-Made   Merchandise    345 

Manufacturers'   Sales;   Distribution   at  Other  Than   Place  of  Manufacture    . .  345 

Meals;    Dining    Car    345 

Motor  Vehicles;   Single  Article  Limitation;   Rental  Contracts    345 

Recapped  Tires    345 

Rentals;    Rentals   of   Vehicles   Taken    as    Trade-Ins    346 

Rentals   by   Municipalities;   Boats   on    City   Reservoir    346 

Repair  and  Upholstery  Shops    82 

Sale  by   North   Carolina  Manufacturer   to   Consumer    84 

Sales    Through   An    Auctioneer    87 

Sales   to   Out-of-State   Retailers   Accepting   Delivery   in   North   Carolina    ....  77 

Single   Article;    Building    Materials    346 

Single   Article;    Conveyor    346 

Single   Article;    Irrigation    Systems    347 

Single  Article;  Limitation;   Purchase  Before  July  1,   1955; 

Delivery  After  July  1,   1955    347 

Single  Article;   Limitation;  Sales   Not  Completed  Until  or  After 

July    1,    1955    347 

Special  Mobile  Equipment;   Crane    347 

Tobacco   Sheets    Purchased    Outside    State;    Use   Outside   North   Carolina    ...  88 

Trucks;    Rentals    347 

Two  Articles;   Front-End   Machine  with  Wheel  Balancer    348 

Used  Furniture;  Second-Hand  Articles    348 

Wholesale  Sales;   Retailer  to   Retailer    348 

Wholesale   Tax;    Baby    Chicks    348 

Wholesale  Tax;   Sales   Between   Dealers    348 

Situs   of   Personal   Property    349 

Special   Tax   Levies;    Poor   Tpx;   Aid   to   the   Blind    349 

Tobacco    Charges    349 

Torrens   Law;    Release  from   Registration    349 

Tort  Claims  Act: 

Industrial  Commission;  Courts;  North  Carolina  Tort  Claims  Act; 

Authority   to   Appoint   Next   Friend    39 

Industrial  Commission;  Costs;  Authority  of  Industrial  Commission 

to    Tax    Costs    65 

Schools;   Tort  Claims:   Liability  for   Injury  to  Monitor    268 

State  Agencies;   Liability  of  Caswell  Training  School  for  Acts   of  Escapees    349 

State  Institutions;   Children  Allowed   to  Swim   in   State-Supported   College    350 

Tranfer  of  Funds: 

Board  of  Public   Buildings   and   Grounds;   Permanent   Improvement   Fund   of   1953    .  .  27 

Board   of  Public   Buildings   and   Grounds;   Permanent  Improvement   Fund   of   1953    . .  27 

North  Carolina  College  at  Durham;   Permanent  Improvement  Fund  of  1953    28 

Travel    Expense    27 

Trusts;    Anti-Trust   Laws;    Applicability    to   Labor    Unions    350 

Trusts  and  Trustees: 

Corporation    Acting   as   Trustee;    Supervision   of   Commissioner   of   Banks    25 

Separate   Trusts    for    Same    Beneficiary;    Legality    of    20 

Tuberculosis  Sanatoriums: 

Admission    of    Patients     45 

Patients    Imprisoned    for    Failure   to    Take    Treatment    45 


U 

Usury    25 

Utilities    Commission;    Opinions    to    93 
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Van»e   Memorial    Commission;    H.    B.    221 58 

Veterans;   Scholarships   for   Children   of   War   Veterans;    School   of   Nursing    37 

W 

Water: 

Individuals    Furnishing    Water   to    Others    for    Compensation;    Public   Utilities    93 

Private   Ponds;    Public   Waters;    Municipal    Reservoir    57 

Weapons: 

Permit   to  Purchase;   Military   Personnel    350 

Pistol    Permits;    Blank    Cartridge    Pistol    350 

Weights   and   Measures;    Purchase  of   Wood   by   Cord   or  by   Weight    350 

Welfare: 

Adoption: 

Abandonment;     Effect     of     Adjudication     351 

Adjudication   of   Incompetence  of   Natural   Parent;    Consent;    Custody    351 

Authority    to    Establish    Standards    for    Placement    of    Children    48 

Child    of    Different    Race    ; 351 

Consent: 

:    '-  Child    Born    During    Existence   of   Legal   and    Bigamous   Marriage    351 

Divorced    Parent     352 

Parent    in    Prison     352 

Sufficiency    to    Make    Consenting    Agency    a    Party    352 

Sufficiency   to   Make   One   a    Party    352 

Custody     353 

Custody    of    Child    Surrendered    to   Superintendent   of    Public   Welfare    353 

Effect   on    Adoption    of   Bigamous   Marriage   Between    Adoptive   Parents    353 

"  •  Finding   of   Abandonment;    Consent   by   Person   Other   than   a   Parent    353 

Finding   of   Abandonment;    Service   of   Process    353 

Foreign-Born    Child    354 

Foreign  Court;   Procedure  to  be  Followed  in  this  State   354 

Foreign   Court;   Shortening  of  Probationary  Period    354 

Guardian   of  the  Estate  of   Adopted   Child    354 

Interlocutory    Decree;    nunc    pro   tunc    order    355 

Interlocutory    Decree;    Readoption    by    Natural    Parents    355 

Inheritance   From   Natural   Parent  by   Adopted   Child    355 

Juvenile   Court;   Adjudication   of  Abandonment   in   Lieu   of   Consent    356 

Legal  Father  a  Necessary  Party;   Service  on   Father  out  of  State;  Abandonment  356 

Name;    Correction   of    Record   by   Motion    in    the   Cause    356 

Name   of   Child    356 

Natural    Parents;    Parties    of    Record    357 

Necessai-y    Party;    Appointment   of    Next    Friend    357 

Necessary   Parties;    Child    Born    of   Bigamous    Marriage    357 

;  Nullification  of  Completed  and   Final  Adoption   Proceeding    357 

. '■  Part- Asiatic    Child   by    Persons    of    Caucasian    Ancestry    357 

Person    Over  21    Years   of   Age    358 

Preparation    of    Legal    Documents;    Unauthorized    Practice    of    Law    358 

Process;    Notice;    Contents     358 

Protection    of   Children    When    Petition    is    Dismissed    358 

Siblings    358 

Who  May  Adopt;  G.  S.  48-4;   Appointment  of  Next  Friend  for  Minor  Petitioner     48 

Appointment    of   Guardian    for    Recipient     359 

Custody   of   Illegitimate   Child;    Natural    Father;    Stepfather    359 

Eligibility   of   Members   of   Count}'   Boards   of   Public   Welfare    48 

Endorsement   by    Clerk    of   Public    Assistance    Check    Payable   to    Deceased    359 

Establishment    of    Residence   by    Mental    Incompetent    359 

Jails;    Effect   of   Unfavorable    Report   on    Condition    of   Jail    on    Civil 

or    Criminal    Liability    of    County    Officials     359 

Juvenile   Courts;   Jurisdiction;    Abandonment   of   Children    360 

Old  Age  Assistance  Lien : 

Action   to   Enforce  Lien   Where   Premises   Occupied   by   Surviving    Spouse    360 

Action    to   Foreclose   Lien   During   Lifetime   of   Recipient    361 

Agreement   of   Lien    360 

Attachment  and   Notice  of  Lien    361 

Cancellation    of    Lien     361 

Claim    Against    Estate   of    Recipient    361 

Construction    of    Deed     361 

Cost   of   Collection   of   Claim    362 

Creation   of    Remainder   Interest    in    Personal   Property   by   Deed    362 

Dower    Interest    of    Recipient    362 

Effect  Against  Property  of   Survivor  of  Estate  by  Entireties    362 

Effect   on   Life   Estate   of   Recipient    363 

Ehgibility     363 

Fees   for   Collection;    County   Attorney    363 

G.   S.   108-30.1;   Action   thereunder    360 

Incompetent     Applicant     363 

Index;   Notice  Where  Last  Name  Omitted  from   Recorded   Lien    364 

Liability   of   Property   of   Husband    for   Assistance   Paid   to   Wife    364 

Life   Estate   with   Power   of   Appointment    364 
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Priority   of   Claim   Against   Proceeds   of   Sale   of   Realty;    Funeral   Expenses    ....    364 

Release  by  County   Commissioners    364 

Sale  of  Dower  Interest  of   Recipient;   Release  of  Tract  from 

Effect   of    Lien    365 

Sale   of    Property    Covered    by    Lien    365 

Sale   of    Realty   by    Administrator;    Survey    When    Description    Indefinite    365 

Sale   of   Timber   From   Real   Property   Subject   to   Lien    366 

Settlement    of    Claim    by    County    Commissioners    49 

Signing   of  Agreement   of   Lien   by   Husband   and   Wife  Applicants    366 

Transfer   of   Property    Covered   by   Lien    366 

"When    Lien    Attaches     366 

Parent-Child;    Necessary    Medical   Assistance   to    Children    367 

Support   of   Illegitimate   Children;    Bastardy   Act    367 

Uniform  Reciprocal  Enforcement  of  Support  Act: 

Appointment  of   Next   Friend   Where  North   Carolina   is   Initiating   State    367 

Court    Having    Jurisdiction     368 

Disposition  of  Cause  Where  Defendant  is  not  to  be  Found    368 

Jurisdiction    of    County    Recorder's    Court     368 

Responsibility    of    Solicitor     368 

Wildlife  Resources  Commission: 

Bob  White  Quail;   Open   Season;   Bag   Limits    56 

Fish  and   Fisheries;   Rivers  and   Streams    57 

Fishing    Licenses;    Temporary   Act   Authorizing    Resident    Servicemen    56 

Opinions    to    56 

Wildlife  Protectors  are  Not  Peace  Officers    57 

Wills  and  Administration: 

Allowance   Child   Under   G.    S.    30-17    369 

Commissions   Allowable   to   Administrators    C.    T.   A 369 

Construction;    Life   Estate    With    Power   of    Disposal    369 

Executors'    Commissions;    Allowance   Upon    Removal   of   Executor    369 

Executors    and    Administrators;    Commissions    on    Distributions    369 

Executors   and   Administrators;   Distribution   of   Proceeds   of   Group   Insurance    370 

Probate  and    Registration;   Proof  of   Execution   of  Instrument    370 

Probate   and    Registration;    Transfer   Agreement    370 

Probate   in    Common    Form;    Collateral    Attack    370 

Probate    Jurisdiction     371 

Registration    of   Instruments;    Place   for    Order   of    Probate   Position    on    Instruments  371 
Workmen's    Compensation    Act;    Occupational    Diseases;    Tuberculosis    not    Included    ....     26 

Workmen's    Compensation    Act;    Religious    Organizations     371 

Worthless    Checks;    Aiding    and    Abetting;    Merchants    Knowingly    Taking    371 

Witnesses    Held    Incommunicado;    Offsetting    Hospital    Cost    372 
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